Co~NOoOUI~,WNE

STATE OF NEW YORK

3162
2009- 2010 Regul ar Sessi ons
I N SENATE
March 12, 2009

Introduced by Sen. STACHOMNSKI -- read twi ce and ordered printed, and
when printed to be commtted to the Cormittee on Codes

AN ACT to anend the penal |law and the arts and cultural affairs law, in
relation to firewrks, dangerous fireworks and novelty devices;
repeal i ng section 270.00 of the penal law relating thereto and provid-
ing for the repeal of such provisions upon expiration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 270.00 of the penal |aw is REPEALED.

S 2. The penal law is anended by adding a new article 271 to read as
fol | ows:

ARTI CLE 271
FI REWORKS, DANGEROUS FI REWORKS AND NOVELTY DEVI CES
SECTI ON 271. 00 DEFI NI TI ONS.
271.05 CRIM NAL PCSSESSI ON OR SALE OF FIREWORKS |IN THE SECOND
DEGREE.
271.10 CRIM NAL POSSESSION OR SALE OF FIREWORKS I N THE FI RST
DEGREE.
271.15 UNLAWFUL POSSESSI ON OF FI REWORKS.
271. 20 AGGRAVATED SALE OF FI REWORKS TO A M NOR.
271.25 CRIM NAL PCSSESSI ON OF FI REWORKS; PRESUMPTI ON.
271.30 LI M TATI ON OF APPLI CATI ON.
271.35 SALE OF AMMUNI TI ON NOT PROHI BI TED.
271.40 UNLAWFUL SALE OF AMMUNI TI ON.
S 271.00 DEFI NI TI ONS.

FOR PURPCSES OF THI S ARTI CLE:

1. "APA STANDARD 87-1" MEANS THE 2001 APA STANDARD 87-1 PUBLI SHED BY
THE AMERI CAN PYROTECHNI CS ASSCOCI ATI ON OF BETHESDA, MARYLAND, AS AMENDED,
AND | NCORPORATED BY REFERENCE | NTO THE CODE OF FEDERAL REGULATI ONS, AS
SUCH REGULATI ONS EXI ST ON THE DATE THI S ARTI CLE TAKES EFFECT.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD00826- 01- 9



Co~NOoOUIT~hWNE

S. 3162 2

2. "CONSUMER FI REWORKS" MEANS SMALL FI REWORKS DEVICES, OIHER THAN
SPARKLERS AND NOVELTI ES, THAT ARE DESI GNED TO PRCDUCE VI SI BLE EFFECTS BY
COMBUSTI ON AND THAT ARE REQUI RED TO COVPLY W TH THE CONSTRUCTI ON, CHEM -
CAL COWPCSI TION, AND LABELING REGULATIONS PROMULGATED BY THE UNI TED
STATES CONSUMER PRODUCT SAFETY COWM SSI ON UNDER 16 CFR PARTS 1500 AND
1507 AND WHI CH ARE LI STED I N THE APA STANDARD 87-1. CONSUMER FI REWORKS
I NCLUDE, BUT ARE NOT LIMTED TGO, SMALL DEVI CES DESI GNED TO PRODUCE AN
AUDI BLE EFFECT, SUCH AS WHI STLI NG DEVI CES, FI RECRACKERS CONTAI NI NG FI FTY
M LLIGRAMS OR LESS OF PYROTECHNIC COWGOSI TION, AND AERI AL DEVICES
CONTAI NI NG ONE HUNDRED THI RTY M LLI GRAMS OR LESS OF EXPLGSI VE MATERI ALS
AND CLASSI FI ED AS FI REWORKS UNG336 UNDER 49 CFR 172. 101 EXCEPT FOR FUSED
SET PI ECES CONTAI NI NG COMPONENTS THAT TOGETHER EXCEED FI FTY M LLI GRAMS
OF SALUTE POWDER.

3. "Dl SPLAY FIREWORKS" MEANS LARGE FI REWORKS DES|I GNED PRI MARILY TO
PRODUCE VI SI BLE OR AUDI BLE EFFECTS BY COVBUSTI ON, DEFLAGRATI ON, OR DETG
NATI ON AND | NCLUDES, BUT IS NOT LIMTED TO, SALUTES CONTAI Nl NG MORE THAN
TWO GRAINS (ONE HUNDRED THI RTY M LLI GRAMS) OF EXPLOSI VE MATERI ALS, AERI -
AL SHELLS CONTAI NI NG MORE THAN FORTY GRAMS OF PYROTECHNI C CQOVPGOSI TI ONS,
AND OTHER DI SPLAY PI ECES THAT EXCEED THE LIM TS OF EXPLOSI VE MATERI ALS
FOR CLASSI FI CATI ON AS CONSUMER FI REWORKS, AND WHICH ARE CLASSI FI ED AS
FI REWORKS UNGB33, UNGB34, OR UNG335 UNDER 49 CFR 172.101 AND | NCLUDI NG
FUSED SET PI ECES CONTAI NI NG COMPONENTS THAT EXCEED FI FTY M LLI GRAM5S OF
SALUTE PONDER.

4. "FI REWORKS" MEANS AND | NCLUDES ANY CONSUMER FI REWORKS, DI SPLAY
FI REWORKS, ARTI CLES PYROTECHNI C, AND SPECI AL EFFECTS PROVI DED, HOWEVER,
THAT SUCH TERM SHALL NOT | NCLUDE:

(A) SPARKLERS AND NOVELTI ES;

(B) FLARES OF THE TYPE USED BY RAI LROADS OR ANY WARNI NG LI GATS COMVON-
LY KNOMN AS RED FLARES, OR MARI NE DI STRESS SI GNALS OF A TYPE APPROVED BY
THE UNI TED STATES COAST GUARD, OR

(© BANK SECURITY DEVI CES WHI CH CONTAI N NOT MORE THAN FI FTY GRAMS OF
ANY COVPOUND OR SUBSTANCE OR ANY COMVBI NATI ON THEREOF, TOGETHER WTH AN
|GNI TER NOT' EXCEEDING 0.2 GRAM CAPABLE OF PRODUCI NG A LACHRYNATI NG
AND/ OR VI SI BLE OR AUDI BLE EFFECT, WHERE SUCH DEVICE IS STORED OR USED
ONLY BY BANKS, NATI ONAL BANKI NG ASSCCI ATI ONS, TRUST COWPANI ES, SAVI NGS
BANKS, SAVINGS AND LOAN ASSOCI ATIONS, [|NDUSTRIAL BANKS, OR CRED T
UNIONS, OR BY ANY MANUFACTURER, WHOLESALER, DEALER, JOBBER OR COVMON
CARRI ER FOR SUCH DEVI CES AND WHERE THE TOTAL STORAGE ON ANY ONE PREM SES
DCES NOT' EXCEED ONE HUNDRED DEVI CES.

5. "SPARKLERS AND NOVELTI ES" MEANS:

(A) GROUND AND HANDHELD SPARKLI NG DEVI CES AS DEFI NED I N APA STANDARD
87-1 3. 1.

(B) NOVELTIES, | NCLUDI NG PARTY POPPERS, SNAPPERS, TOY SMOKE DEVI CES,
SNAKES, GLOWWORMS, W RE SPARKLERS AND DI PPED STI CKS, ALL AS DEFINED I N
APA STANDARD 87-1 3. 2.

(©) TOY CAPS AS DEFI NED I N APA STANDARD 87-1 3.3, AND

(D) SIMLARLY EXPLOSIVE FI REWORKS NOT SPECI FI CALLY DESCRI BED HEREI N,
BUT RECOGNI ZED BY THE AMERI CAN PYROTECHNI CS ASSOCI ATI ON  OF BETHESDA,
MARYLAND, AS BEI NG ALMOST | DENTI CAL | N AN | NCENDI ARY OR EXPLOSI VE NATURE
SO AS TO SUBSTANTI ALLY REPLI CATE ANYTHI NG DEFI NED | N PARAGRAPHS (A), (B)
OR (C) OF THI' S SuBDI VI SI ON.

6. "PYROTECHNI C COWPCSI TI ON' MEANS A M XTURE OF CHEM CALS THAT PRODUC-
ES A VI SI BLE OR AUDI BLE EFFECT BY COVBUSTI ON RATHER THAN RAPI D DEFLAGRA-
TION OR DETONATI ON AND WH CH CANNOT EXPLODE ON | GNI TI ON UNLESS SEVERELY
CONFI NED.
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7. "EXPLOSI VE COWPOSI TI ON' MEANS A CHEM CAL OR M XTURE OF CHEM CALS
THAT PRODUCES AN AUDI BLE EFFECT AND SUBSTANTI AL EXPLCSI VE FORCE BY
DEFLAGRATI ON OR DETONATI ON VWHEN | GNI TED.

8. "LOCAL GOVERNMENTAL SUBDI VI SION' MEANS A COUNTY, CITY, TOMN OR
VI LLAGE.

S 271.05 CRIM NAL POSSESSI ON OR SALE OF FI REWORKS | N THE SECOND DEGREE.

A PERSON | S GUI LTY OF CRI M NAL POSSESSI ON OR SALE OF FI REWORKS IN THE
SECOND DEGREE WHEN, EXCEPT WHERE A PERM T |S OBTAI NED PURSUANT TO
SECTI ON 405. 00 OF TH S CHAPTER:

1. HE OR SHE SHALL OFFER OR EXPOSE FOR SALE, SELL OR FURN SH,  ANY
CONSUMER FI REWORKS OR DI SPLAY FI REWORKS; OR

2. HE OR SHE SHALL OFFER OR EXPOSE FOR SALE, SELL OR FURNI SH ANY
SPARKLERS AND NOVELTI ES TO ANY PERSON WHO IS UNDER THE AGE OF ElI GHTEEN.

CRI M NAL POSSESSI ON OR SALE OF FIREWORKS IN THE SECOND DEGREE IS A
CLASS B M SDEMEANCR.

S 271.10 CRIM NAL POSSESSI ON OR SALE OF FI REWORKS | N THE FI RST DEGREE.

A PERSON IS QU LTY OF CRIM NAL POSSESSI ON OR SALE OF FI REWORKS | N THE
FI RST DEGREE WHEN:

1. HE OR SHE SHALL OFFER OR EXPOSE FOR SALE, SELL OR FURN SH,  ANY
CONSUMER  FI REWORKS OR DI SPLAY FI REWORKS VALUED AT FI VE HUNDRED DOLLARS
EXCEPT WHERE A PERM T IS OBTAI NED PURSUANT TO SECTION 405.00 OF TH S
CHAPTER, OR

2. HE OR SHE SHALL OFFER OR EXPOSE FOR SALE, SELL OR FURNI SH, ANY
SPARKLERS AND NOVELTI ES, CONSUMER FI REWORKS OR DI SPLAY FI REWORKS TO ANY
PERSON WHO | S UNDER THE AGE OF El GHTEEN.

CRIM NAL POSSESSION OR SALE OF FIREWORKS IN THE FI RST DEGREE IS A
CLASS A M SDEMEANCR.

S 271.15 UNLAWFUL POSSESSI ON OF FI REWORKS.

A PERSON | S GUI LTY OF UNLAWFUL POSSESSI ON OF FI REWORKS WHEN, EXCEPT AS
HEREI N OTHERW SE STATED, OR EXCEPT WHERE A PERM T IS OBTAI NED PURSUANT
TO SECTI ON 405. 00 OF TH S CHAPTER, HE OR SHE SHALL POSSESS, USE, EXPLODE
OR CAUSE TO EXPLODE ANY CONSUMER FI REWORKS OR DI SPLAY FI REWORKS.

UNLAWFUL POSSESSI ON OF FI REWORKS IS A VI OLATI ON.

S 271. 20 AGGRAVATED SALE OF FI REWORKS TO A M NOR

A PERSON IS GUILTY OF AGGRAVATED SALE OF FI REWORKS TO A M NOR WHEN HE
OR SHE COM TS THE CRIME OF CRIM NAL SALE OF FIREWORKS [N THE FIRST
DEGREE AS DEFINED I N SUBDI VI SION TWO OF SECTION 271.10 OF TH S ARTI CLE
OR THE CRIME OF CRIM NAL POSSESSI ON OR SALE OF FIREWORKS IN THE SECOND
DEGREE AS DEFINED I N SUBDI VI SION TWO OF SECTION 271.05 OF TH S ARTI CLE
AND HAS W THI N THE PAST FI VE YEARS BEEN PREVI QUSLY CONVI CTED OF CRI M NAL
SALE OF FI REWORKS IN THE FI RST DEGREE OR CRI M NAL POSSESSI ON OR SALE OF
FI REWORKS | N THE SECOND DEGREE AS DEFI NED I N SUBDI VI SI ON TWO OF SECTI ON
271.05 OF TH' S ARTI CLE.

AGGRAVATED SALE OF FI REWORKS TO A M NOR | S A CLASS E FELONY.

S 271.25 CRIM NAL PGOSSESSI ON OF FI REWORKS; PRESUMPTI ON.

EXCEPT WHERE A PERM T | S OBTAI NED PURSUANT TO SECTI ON 405.00 OF TH' S
CHAPTER, POSSESSI ON OF CONSUMER FI REWORKS OR DI SPLAY FI REWORKS VALUED AT
ONE HUNDRED FI FTY DOLLARS OR MORE SHALL BE A PRESUMPTI ON THAT SUCH FI RE-
WORKS WERE | NTENDED TO BE OFFERED OR EXPOSED FOR SALE.

S 271.30 LI M TATI ON OF APPLI CATI ON.

1. TH S ARTI CLE SHALL NOT APPLY TO

(A) CONSUMER FI REWORKS OR SPARKLERS AND NOVELTIES WHI LE | N POSSESSI ON
OF RAI LROADS AND TRANSPORTATI ON AGENCI ES FOR THE PURPOSE OF TRANSPORTA-
TION TO PO NTS W THOUT THE STATE, THE SH PMENT OF WHICH IS NOT PROCHI BI T-
ED BY THE | NTERSTATE COMVERCE COWM SSI ON REGULATI ONS AS FORMULATED AND
PUBLI SHED FROM TI ME TO TI ME, UNLESS THEY BE HELD VOLUNTARI LY BY SUCH
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RAI LROADS OR TRANSPORTATI ON COWPANI ES AS WAREHOUSEMEN FCOR DELI VERY TO
PO NTS WTH N THE STATE;

(B) SIGNALING DEVICES USED BY RAILROAD COVPANI ES OR MOTCR VEH CLES
REFERRED TO |IN SUBDIVISION SEVENTEEN OF SECTION THREE  HUNDRED
SEVENTY- FI VE OF THE VEH CLE AND TRAFFI C LAW

(© H GH EXPLOSI VES FOR BLASTI NG OR SI M LAR PURPGCSES;

(D) FIREWORKS, FOR THE USE THEREOF BY THE UNI TED STATES M LI TARY, AND
DEPARTMENTS OF THE STATE AND FEDERAL GOVERNMENT; OR

(E) THE USE, TRANSPORTATI ON AND STORACE OF FI REWORKS, PYROTECHNI CS AND
SPECI AL EFFECTS MATERI ALS | N CONNECTION WTH THE PRODUCTION OF MOTI ON
Pl CTURES, TELEVI SI ON PROGRAMS, COMVERCI ALS, AND ALL ENTERTAI NMVENT MEDI A
RECORDED | N ANY CURRENT OR TO BE DESI GNED FORMAT WHEN SUCH USE, TRANS-
PORTATI ON AND STORAGE HAS BEEN APPROPRI ATELY PERM TTED BY THE LOCAL
GOVERNMENTAL SUBDI VI SI ON HAVI NG JURI SDI CTI ON.

(F) THE USE, TRANSPORTATION AND STORAGE OF EXPLOSIVES IN THE
PRODUCTI ON OF MOTION PICTURES, TELEVISION PROGRAMS, COVMERCI ALS AND
SI'M LAR ENTERTAI NMENT MEDI A PRODUCTI ON PROVI DED THE USE, TRANSPORTATI ON
AND STORAGE OF EXPLOSI VES ARE UNDER THE CONTROL OF ONE OR MORE | NDI VI D
UALS AUTHORI ZED BY FEDERAL LAW OR REGULATI ON TO HANDLE SUCH MATERI AL AND
THAT SUCH EXPLOSI VE MATERI AL |'S USED, TRANSPORTED AND STORED AND OTHER-
W SE HANDLED | N ACCORDANCE W TH FEDERAL LAW OR REGULATI ON.

2. NOTH NG IN TH' S ARTI CLE SHALL BE CONSTRUED TO PRCHI BI T:

(A) ANY MANUFACTURER, WHOLESALER, DEALER OR JOBBER FROM MANUFACTURI NG
PCSSESSI NG OR SELLING AT WHOLESALE SUCH FI REWORKS OR SPARKLERS AND
NOVELTIES TO MUNI Cl PALITIES, RELIGOUS OR CIVIC ORGAN ZATIONS, FAIR
ASSCCI ATI ONS, AMUSEMENT PARKS, OR OTHER ORGANI ZATI ONS AUTHORI ZED BY THE
STATE TO POSSESS AND USE FI REWORKS OR TO | NDI VI DUALS TO POSSESS AND USE
SPARKLERS AND NOVELTI ES;

(B) THE SALE OR USE OF BLANK CARTRI DGES FOR A MOTI ON PI CTURE, TELE-
VI SI ON PROGRAM COMVERCI AL AND ALL ENTERTAI NMENT MEDI A, OR FOR SI GNAL
PURPOSES | N ATHLETI C SPORTS, OR FOR DOG TRI ALS OR DOG TRAI NI NG

(© THE USE, STORACGE, TRANSPORTATI ON OR SALE OR TRANSFER FOR USE OF
FI REWORKS | N THE PREPARATI ON FOR OR | N CONNECTI ON W TH MOTI ON  PI CTURES,
TELEVI SI ON  PROGRAMS, COMVERCI ALS, AND ALL ENTERTAI NMENT MEDI A RECORDED
I N ANY CURRENT OR TO BE DESI GNED FORVAT WHEN SUCH USE, TRANSPORTATI ON
AND STORAGE HAS BEEN APPRCPRI ATELY PERM TTED BY THE LOCAL GOVERNMENTAL
SUBDI VI SI ON HAVI NG JURI SDI CTI ON; OR

(D) THE MANUFACTURE OR SALE OF FI REWORKS OR SPARKLERS AND NOVELTI ES,
PROVI DED THEY ARE TO BE SH PPED DI RECTLY OUT OF THE STATE AND ANY SUCH
SPARKLERS AND NOVELTI ES ARE SOLD | N ACCORDANCE WTH THE PROVISIONS OF
TH S ARTI CLE.

(E) EXCEPT AS SPECI FI CALLY PROHI BI TED BY ANY OTHER PROVI SION OF THI' S
ARTI CLE, THE SALE BY RETAI LERS, OR THE USE, STORAGE, AND POSSESSI ON OF
SPARKLERS AND NOVELTI ES THROUGHOUT THE STATE.

3. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF THI S ARTI CLE, THE MANUFAC-
TURE, SALE, POSSESSI ON, USE OR STORAGE OF SPARKLERS AND NOVELTI ES SHALL
BE PROH BITED IN C TIES WTH A POPULATI ON OF ONE M LLI ON OR MORE.

S 271.35 SALE OF AMMUNI TI ON NOT PROCHI BI TED.

NOTHI NG CONTAINED IN TH S ARTI CLE SHALL BE CONSTRUED TO PREVENT, OR
| NTERFERE | N ANY WAY WTH, THE SALE OF AMMUNITION FOR REVOLVERS OR
PISTOLS OF ANY KIND, OR FOR RI FLES, SHOTGUNS, OR OTHER ARMS, BELONG NG
OR WH CH MAY BELONG TO ANY PERSONS WHETHER AS SPORTI NG OR HUNTI NG WEAP-
ONS OR FOR THE PURPOSE OF PROTECTI ON TO THEM I N THEI R HOVES, OR, AS THEY
MAY GO ABROAD;, AND MANUFACTURERS ARE AUTHORI ZED TO CONTI NUE TO MANUFAC-
TURE, AND WHOLESALERS AND DEALERS TO CONTI NUE TO DEAL IN AND FREELY TO
SELL AMMUNI TION TO ALL SUCH PERSONS FOR SUCH PURPGCSES.



Co~NOoOUIT~hWNE

S. 3162 5

S 271.40 UNLAWFUL SALE OF AMMUNI TI ON

NOTW THSTANDI NG THE PROVI SI ONS OF SECTION 271.35 OF TH'S ARTICLE, IT
SHALL BE UNLAWFUL FOR ANY DEALER IN FIREARMS TO SELL ANY AVMMUNI TI ON
DESI GNED EXCLUSI VELY FOR USE IN A PI STOL OR REVOLVER TO ANY PERSQON, NOT
AUTHORI ZED TO POSSESS A PI STOL OR REVOLVER.

UNLAWFUL SALE OF AMMUNITION IS A CLASS B M SDEMEANCR

S 3. Subdivision 4 of section 270.05 of the penal Ilaw, as added by
chapter 286 of the laws of 1978, is amended to read as foll ows:

4. Bank security devices not prohibited. Not wi t hst andi ng t he
provi si ons of subdivision one of this section, it shall not be unlawf ul
for any bank, national banki ng association, trust conpany, savings bank,
savi ngs and | oan association, industrial bank, or credit union to store,
possess, transport, use or cause to discharge any bank security device
as described in subdivision [one] SIX of section [270.00] 271.00 of this
chapter; nor shall it be wunlawful for any manufacturer, wholesaler,
deal er, jobber or common carrier to manufacture, store, possess, trans-
port, or sell such a device to banks, national banking associations,
trust conpanies, savings banks, savings and | oan associ ations, indus-
trial banks or credit unions.

S 4. The openi ng paragraph of subdivision 2 of section 405.00 of the
penal |law is anended to read as foll ows:

Not wi t hst andi ng the provisions of [section 270.00] ARTICLE TWO HUNDRED
SEVENTY-ONE OF THI S CHAPTER, the permt authority of a state park, coun-
ty park, city, village or town may upon application in witing, grant a
permt for the public display of fireworks by municipalities, fair asso-
ci ati ons, amusenent parks or organi zations of individuals. The applica-
tion for such pernmt shall set forth:

S 5. Section 405.05 of the penal |aw, as anended by chapter 843 of the
| aws of 1980, is anended to read as foll ows:

S 405. 05 Sei zure and destruction of fireworks.

Fireworks possessed unlawfully may be seized by any peace officer,
acting pursuant to his OR HER special duties, or police officer, who
nmust deliver the sane to the magi strate before whomthe person arrested
is required to be taken. The nmgi strate nust, upon the exam nation of
the defendant, or if such exam nation is delayed or prevented, w thout
awai ti ng such exam nation, determ ne whether the firewrks had been
possessed by the defendant in violation of the provisions of [section
270.00] ARTICLE TWO HUNDRED SEVENTY-ONE OF THI S CHAPTER, and if he OR
SHE finds that the fireworks had been so possessed by the defendant, he
OR SHE nust cause such fireworks to be destroyed, in a way safe for the
particular type of such fireworks, or to be delivered to the district
attorney of the county in which the defendant is liable to indictnent or
trial, as the interests of justice and public safety may, in his OR HER
opinion, require. Upon the conviction of the defendant, the district
attorney nmust cause to be destroyed, in a way safe for the particular
type of such fireworks, the fireworks in respect whereof the defendant
stands convicted, and which remain in the possession or wunder the
control of the district attorney.

S 6. Section 61.07 of the arts and cultural affairs lawis anmended to
read as foll ows:

S 61.07. Use of fireworks in entertainnment productions in certain
cities. Notwithstanding any other provision of law, a city having a
popul ation of one mllion or nore may enact a local law permtting and
regulating the storage, transportation, sale for use or use of fire-
wor ks, as defined in subdivision [one] TWO of section [270.00] 271.00 of
the penal law, in connection with the presentation in whole or in part
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of a nusical, dramatic, dance, operatic or other stage performance by
performers who appear in person in the inmediate presence of an audi-
ence, which is held in any building or part of a building adapted and
used for such purpose or which has a stage for such perfornmances used
with scenery or other stage appliances, and to which adm ssion is limt-
ed to persons hol ding adm ssion tickets or other evidence of perm ssion
to enter, or in connection with the production of notion pictures.

S 7. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a |law and shall remain in
full force and effect wuntil Novenber 1, 2014, at which tinme the
provi sions of this act shall expire and be deened repeal ed.



