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STATE OF NEW YORK

2938--A
2009- 2010 Regul ar Sessi ons
I N SENATE
March 6, 2009

I ntroduced by Sens. KLEIN, ADAMS, HASSELL- THOMPSON, C. JOHNSCON, ONORATO,

OPPENHEI MER, STAVISKY -- read twice and ordered printed, and when
printed to be conmitted to the Conmttee on Insurance -- comittee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted

to said conm ttee

AN ACT to anend the insurance law, in relation to health insurance poli -
cies and prescription drug coverage

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 3221 of the insurance |law is anended by adding two
new subsections (s) and (t) to read as foll ows:

(S) EVERY GROUP OR BLANKET POLICY DELI VERED OR | SSUED FOR DELI VERY | N
THI' S STATE WH CH PROVI DES PRESCRI PTI ON DRUG COVERAGE SHALL:

(1) LIMT THE CO PAYMENT AND CO | NSURANCE AMOUNTS W TH RESPECT TO ANY
COVERED DRUG SO THAT |IT SHALL NOT EXCEED THE COST OF THE DRUG TO THE
HEALTH PLAN.

(2) PROVI DE AN QOUT- OF- POCKET CAP ON PHARMACY BENEFITS FOR COVERED
PRESCRI PTI ON DRUGS.

(3) LIMT THE MNAXIMUM CO PAYMENT AND CO | NSURANCE AMOUNTS SO THEY
SHALL NOT EXCEED TEN TI MES THE DOLLAR VALUE OF THE LOWAEST CO PAYMENT AND
CO | NSURANCE AMOUNT WHOSE COST |'S ABOVE ZERO DOLLARS.

(T) EVERY GROUP OR BLANKET POLI CY DELI VERED OR | SSUED FOR DELI VERY I N
THI' S STATE WH CH PROVI DES PRESCRI PTI ON DRUG COVERAGE SHALL BE SUBJECT TO
THE FOLLOW NG PROVI SI ONS:

(1) WHEN AN |INSURER HAS REQUI RED THAT A MEMBER | NSURED BY A HEALTH
POLI CY | SSUED UNDER THI S SECTI ON TAKE A GENERI C ALTERNATI VE TO A BRAND-
NAME PATENTED DRUG PRESCRI BED BY THEI R DOCTOR, AND THE ALTERNATI VE IS
NOT DEEMED AS HAVI NG AN EQUI VALENT | MPACT ON THE MEMBER BY THE MEMBER S
PRESCRI Bl NG PHYSI Cl AN AND | S NOT DEEMED AN A- RATED GENERI CALLY AND THER-
APEUTI CALLY EQUI VALENT PRODUCT AS DETERM NED BY THE FDA, THE | NSURER

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SHALL PAY FOR AND MAKE AVAI LABLE THE BRAND- NAME PATENTED DRUG ORI G NALLY
PRESCRI BED BY THE MEMBER S DOCTOR.

(2) I N CASES WHERE STEP THERAPY IS REQUI RED PRI OR TO A PATI ENT ACCESS-
| NG A BRAND- NAME PATENTED PRESCRI PTI ON DRUG, THE PATI ENT CAN RECEI VE THE
BRAND- NAME PATENTED PRESCRI PTI ON DRUG PRESCRI BED BY THEI R DOCTOR | F THE
PATI ENT TRI ES ONE ALTERNATI VE MEDI CATI ON AND THE PATI ENT' S DOCTOR DETER-
M NES THAT THE SI NGLE SOURCE THERAPY REMAI NS MEDI CALLY NECESSARY.

(3) INSURERS MUST SUBM T THEI R PRESCRI PTI ON DRUG FORMULARIES TO THE
DEPARTMENT AND ON AN ANNUAL BASIS, WH CH THE DEPARTMENT SHALL PUBLI CLY
POST ON THEIR WEBSI TE TO ENABLE CONSUMERS TO COVPARE DRUG FORMULARI ES
DURI NG OPEN ENROLLMENT PERI ODS. ONCE SUBM TTED, PLANS MAY NOT REMOVE OR
MAKE CHANGES TO THE DRUG FORMULARY M D- YEAR EXCEPT | N | NSTANCES WHERE AN
A- RATED GENERI CALLY AND THERAPEUTI CALLY EQUI VALENT PRODUCT AS DETERM NED
BY THE FDA BECOMVES AVAI LABLE, THE DRUG | S RECALLED BY THE FOOD AND DRUG
ADM NI STRATI ON, OR SI GNI FI CANT NEW SAFETY | NFORMATI ON BECOVES AVAI LABLE.

(4) A PATI ENT RECEI VI NG COVERAGE FOR A DRUG ON AN I NSURER S EXI STI NG
FORMULARY SHALL NOT BE DENI ED COVERAGE UPON A CHANGE | N THE FORMULARY | F
H S OR HER PHYSI Cl AN DETERM NES THAT DRUG TO BE MEDI CALLY NECESSARY.

S 2. Section 3216 of the insurance |aw is anmended by addi ng two new
subsections (j-1) and (j-2) to read as foll ows:

(J-1) EVERY POLICY OF ACCIDENT AND HEALTH | NSURANCE DELIVERED OR
| SSUED FOR DELIVERY TO ANY PERSON IN TH'S STATE WH CH PROVIDES
PRESCRI PTI ON DRUG COVERAGE SHALL:

(1) LIMT THE CO PAYMENT AND CO | NSURANCE AMOUNTS W TH RESPECT TO ANY
COVERED DRUG SO THAT |IT SHALL NOT EXCEED THE COST OF THE DRUG TO THE
HEALTH PLAN.

(2) PROVI DE AN QOUT- OF- POCKET CAP ON PHARMACY BENEFITS FOR COVERED
PRESCRI PTI ON DRUGS.

(3) LIMT THE MNAXIMUM CO PAYMENT AND CO | NSURANCE AMOUNTS SO THEY
SHALL NOT EXCEED TEN TI MES THE DOLLAR VALUE OF THE LOWAEST CO PAYMENT AND
CO | NSURANCE AMOUNT WHOSE COST |'S ABOVE ZERO DOLLARS.

(J-2) EVERY POLICY OF ACCIDENT AND HEALTH | NSURANCE DELIVERED OR
| SSUED FOR DELIVERY TO ANY PERSON IN TH'S STATE WH CH PROVIDES
PRESCRI PTI ON DRUG COVERAGE SHALL BE SUBJECT TO THE FOLLOW NG PROVI SI ONS:

(1) WHEN AN | NSURER HAS REQUI RED THAT A MEMBER |INSURED BY A HEALTH
POLICY | SSUED UNDER THI S SECTI ON TAKE A GENERI C ALTERNATI VE TO A BRAND-
NAME PATENTED DRUG PRESCRI BED BY THEI R DOCTOR, AND THE ALTERNATIVE IS
NOT DEEMED AS HAVI NG AN EQUI VALENT | MPACT ON THE MEMBER BY THE MEMBER S
PRESCRI BI NG PHYSI Cl AN AND |'S NOT DEEMED AN A- RATED GENERI CALLY AND THER-
APEUTI CALLY EQUI VALENT PRODUCT AS DETERM NED BY THE FDA, THE | NSURER
SHALL PAY FOR AND MAKE AVAI LABLE THE BRAND- NAME PATENTED DRUG ORI G NALLY
PRESCRI BED BY THE MEMBER S DOCTOR.

(2) I N CASES WHERE STEP THERAPY |'S REQUI RED PRI OR TO A PATI ENT ACCESS-
| NG A BRAND- NAVME PATENTED PRESCRI PTI ON DRUG, THE PATI ENT CAN RECEI VE THE
BRAND- NAME PATENTED PRESCRI PTI ON DRUG PRESCRI BED BY THEI R DOCTOR | F THE
PATI ENT TRI ES ONE ALTERNATI VE MEDI CATI ON AND THE PATI ENT' S DOCTOR DETER-
M NES THAT THE SI NGLE SOURCE THERAPY REMAI NS MEDI CALLY NECESSARY.

(3) INSURERS MUST SUBM T THEI R PRESCRI PTI ON DRUG FORMULARIES TO THE
DEPARTMENT AND ON AN ANNUAL BASI'S, WH CH THE DEPARTMENT SHALL PUBLI CLY
POST ON THEI R VEBSI TE TO ENABLE CONSUMERS TO COWPARE DRUG FORMULARIES
DURI NG OPEN ENROLLMENT PERI ODS. ONCE SUBM TTED, PLANS MAY NOT REMOVE OR
MAKE CHANGES TO THE DRUG FORMULARY M D- YEAR EXCEPT | N | NSTANCES WHERE AN
A- RATED GENERI CALLY AND THERAPEUTI CALLY EQUI VALENT PRODUCT AS DETERM NED
BY THE FDA BECOVES AVAI LABLE, THE DRUG | S RECALLED BY THE FOOD AND DRUG
ADM NI STRATI ON, OR SI GNI FI CANT NEW SAFETY | NFORMATI ON BECOVES AVAI LABLE.



Co~NOoOUIT~hWNE

S. 2938--A 3

(4) A PATI ENT RECEI VI NG COVERAGE FOR A DRUG ON AN | NSURER S EXI STI NG
FORMULARY SHALL NOT BE DENI ED COVERAGE UPON A CHANGE | N THE FORMULARY | F
H S OR HER PHYSI Cl AN DETERM NES THAT DRUG TO BE MEDI CALLY NECESSARY.

S 3. Section 4303 of the insurance |aw is anmended by addi ng two new
subsections (gg) and (hh) to read as foll ows:

(GG EVERY CONTRACT | SSUED BY A HOSPI TAL SERVI CE CORPORATI ON OR HEALTH
SERVI CE CORPORATI ON VWHI CH PROVI DES PRESCRI PTI ON DRUG COVERAGE SHALL:

(1) LIMT THE CO PAYMENT AND CO | NSURANCE AMOUNTS W TH RESPECT TO ANY
COVERED DRUG SO THAT |IT SHALL NOT EXCEED THE COST OF THE DRUG TO THE
HEALTH CONTRACT.

(2) PROVI DE AN QOUT- OF- POCKET CAP ON PHARMACY BENEFITS FOR COVERED
PRESCRI PTI ON DRUGS.

(3) LIMT THE MNAXIMUM CO PAYMENT AND CO | NSURANCE AMOUNTS SO THEY
SHALL NOT EXCEED TEN TI MES THE DOLLAR VALUE OF THE LOAEST CO PAYMENT AND
CO | NSURANCE AMOUNT WHOSE COST |'S ABOVE ZERO DOLLARS.

(HH) EVERY CONTRACT | SSUED BY A HOSPI TAL SERVI CE CORPORATI ON OR HEALTH
SERVI CE CORPORATI ON WHI CH PROVI DES PRESCRI PTI ON DRUG COVERAGE SHALL BE
SUBJECT TO THE FOLLOW NG PROVI SI ONS:

(1) WHEN AN |INSURER HAS REQUI RED THAT A MEMBER | NSURED BY A HEALTH
CONTRACT | SSUED UNDER THI' S SECTION TAKE A GENERIC ALTERNATIVE TO A
BRAND- NAME PATENTED DRUG PRESCRI BED BY THEI R DOCTOR, AND THE ALTERNATI VE
IS NOTr DEEMED AS HAVING AN EQU VALENT | MPACT ON THE MEMBER BY THE
MEMBER S PRESCRI Bl NG PHYSI Cl AN AND | S NOT DEEMED AN A- RATED GENERI CALLY
AND THERAPEUTI CALLY EQUI VALENT PRODUCT AS DETERM NED BY THE FDA, THE
| NSURER SHALL PAY FOR AND MAKE AVAI LABLE THE BRAND- NAME PATENTED DRUG
ORI G NALLY PRESCRI BED BY THE MEMBER S DOCTOR.

(2) IN CASES WHERE STEP THERAPY | S REQUI RED PRI OR TO A PATI ENT ACCESS-
| NG A BRAND- NAME PATENTED PRESCRI PTI ON DRUG, THE PATI ENT CAN RECEI VE THE
BRAND- NAME PATENTED PRESCRI PTI ON DRUG PRESCRI BED BY THEI R DOCTOR | F THE
PATI ENT TRI ES ONE ALTERNATI VE MEDI CATI ON AND THE PATI ENT' S DOCTOR DETER-
M NES THAT THE SI NGLE SOURCE THERAPY REMAI NS MEDI CALLY NECESSARY.

(3) INSURERS MUST SUBM T THEI R PRESCRI PTI ON DRUG FORMULARIES TO THE
DEPARTMENT AND ON AN ANNUAL BASI'S, WH CH THE DEPARTMENT SHALL PUBLI CLY
POST ON THEI R VEBSI TE TO ENABLE CONSUMERS TO COWPARE DRUG FORMULARIES
DURI NG OPEN ENROLLMENT PERI ODS. ONCE SUBM TTED, PLANS MAY NOT REMOVE OR
MAKE CHANGES TO THE DRUG FORMULARY M D- YEAR EXCEPT | N | NSTANCES WHERE AN
A- RATED GENERI CALLY AND THERAPEUTI CALLY EQUI VALENT PRODUCT AS DETERM NED
BY THE FDA BECOVES AVAI LABLE, THE DRUG | S RECALLED BY THE FOOD AND DRUG
ADM NI STRATI ON, OR SI GNI FI CANT NEW SAFETY | NFORMATI ON BECOVES AVAI LABLE.

(4) A PATI ENT RECEI VI NG COVERAGE FOR A DRUG ON AN | NSURER S EXI STI NG
FORMULARY SHALL NOT BE DENI ED COVERAGE UPON A CHANGE | N THE FORMULARY | F
H S OR HER PHYSI Cl AN DETERM NES THAT DRUG TO BE MEDI CALLY NECESSARY.

S 4. This act shall take effect one year after the date on which this
act shall have becone a | aw



