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STATE OF NEW YORK
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I N SENATE
March 4, 2009

I nt roduced by Sens. DeFRANCI SCO, VOLKER -- read twi ce and ordered print-
ed, and when printed to be conmtted to the Cormittee on Codes

AN ACT to amend the civil practice law and rules, in relation to the
i npact of collateral source paynents upon tort <clains for persona
injury, property damage or wongful death and upon rel ated subrogation
cl ai ns

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision (a) of section 4545 of the civil practice |aw
and rules, as anended by chapter 485 of the |laws of 1986, is anmended to
read as foll ows:

(a) Action for medical, dental or podiatric nalpractice. In any action
for nedical, dental or podiatric malpractice where the plaintiff seeks
to recover for the cost of nedical care, dental care, podiatric care,
custodial care or rehabilitation services, loss of earnings or other

econonmic loss, evidence shall be adm ssible for consideration by the
court to establish that any such past or future cost or expense was or
will, with reasonable certainty, be replaced or indemified, in whole or

in part, fromany collateral source [such as insurance (]except for life
i nsurance[), social security (except those benefits provided under title
XVIIl of the social security act), workers' conpensation or enployee
benefit prograns (except such collateral sources entitled by law to
liens against any recovery of the plaintiff)], AND EXCEPT FOR THOSE
PAYMENTS AS TO WHICH THERE | S A STATUTORY RI GHT OF REI MBURSEMENT. |f the
court finds that any such cost or expense was or will, wth reasonable
certainty, be replaced or indemified fromany SUCH col | ateral source,
it shall reduce the amount of the award by such finding, mnus an anount
equal to the premiunms paid by the plaintiff for such benefits for the
two-year period inmediately preceding the accrual of such action and
m nus an amount equal to the projected future cost to the plaintiff of
mai ntai ning such benefits. In order to find that any future cost or
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expense will, with reasonable certainty, be replaced or indemified by
the collateral source, the court nust find that the plaintiff is legally
entitled to the continued recei pt of such collateral source, pursuant to
a contract or otherwise enforceable agreenent, subject only to the
conti nued paynment of a prem um and such other financial obligations as
may be required by such agreement. ANY COLLATERAL SOURCE DEDUCTI ON
REQUI RED BY THI' S SUBDI VI SI ON SHALL BE MADE BY THE TRI AL COURT AFTER THE
RENDERING OF THE JURY'S VERDICT. THE PLAINTIFF MAY PROVE H' S OR HER
LOSSES AND EXPENSES AT THE TRI AL | RRESPECTI VE OF WHETHER SUCH SUMS W LL
LATER HAVE TO BE DEDUCTED FROM THE PLAI NTI FF' S RECOVERY.

S 2. Paragraph 1 of subdivision (b) of section 4545 of the civil prac-
tice law and rules, as added by chapter 701 of the laws of 1984, is
amended to read as foll ows:

1. In any action against a public enployer or a public enployee who is
subject to indemification by a public enployer wth respect to such
action or both for personal injury or wongful death arising out of an
injury sustained by a public enployee while acting within the scope of
his OR HER public enploynment or duties, where the plaintiff seeks to
recover for the cost of medical care, custodial care or rehabilitation
services, loss of earnings or other econonic |oss, evidence shall be
adm ssi ble for consideration by the court to establish that any such
cost or expense was replaced or indemified, in whole or in part, froma
collateral source provided or paid for, in whole or in part, by the
public enployer[, including but not limted to paid sick |eave, nedica
benefits, death benefits, dependent benefits, a disability retirenent
al l omance and social security (except those benefits provided under
title XViIlIl of the social security act) but shall not include those
coll ateral sources entitled by lawto |iens against any recovery of the
plaintiff] EXCEPT FOR THOSE PAYMENTS AS TO WHICH THERE | S A STATUTORY
RI GHT OF REI MBURSEMENT. If the court finds that any such cost or expense
was replaced or indemified fromany such collateral source, it shal
reduce the amount of the award by such finding, mnus an anount equal to
the contributions of the injured public enployee for such benefit. ANY
COLLATERAL SOURCE DEDUCTI ON REQUI RED BY THI S SUBDI VI SION SHALL BE MADE
BY THE TRI AL COURT AFTER THE RENDERI NG OF THE JURY' S VERDI CT. THE PLAI N
TIFF MAY PROVE H'S OR HER LOSSES AND EXPENSES AT THE TRI AL | RRESPECTI VE
OF WHETHER SUCH SUMS W LL LATER HAVE TO BE DEDUCTED FROM THE PLAI NTI FF' S
RECOVERY.

S 3. Subdivision (c) of section 4545 of the <civil ©practice law and
rules, as added by chapter 220 of the |aws of 1986, is anended to read
as foll ows:

(c) Actions for personal injury, injury to property or wongful death.
In any action brought to recover danages for personal injury, injury to
property or wongful death, where the plaintiff seeks to recover for the
cost of nmedical care, dental <care, custodial care or rehabilitation
services, |loss of earnings or other economc 1|oss, evidence shall be
adm ssible for consideration by the court to establish that any such
past or future cost or expense was or will, with reasonable certainty,
be replaced or indemified, in whole or in part, fromany collatera
source [such as insurance (]except for life insurance[), social security
(except those benefits provided under title XVII1 of the social security
act), workers' conpensation or enployee benefit prograns (except such
collateral sources entitled by law to |iens agai nst any recovery of the
plaintiff)], AND EXCEPT FOR THOSE PAYMENTS AS TO WHICH THERE | S A STATU
TORY RI GHT OF REI MBURSEMENT. |If the court finds that any such cost or
expense was or wll, with reasonable certainty, be replaced or indem
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nified fromany SUCH coll ateral source, it shall reduce the anmount of
the award by such finding, mnus an anount equal to the prem uns paid by
the plaintiff for such benefits for the two-year period i mediately
preceding the accrual of such action and m nus an anmount equal to the
projected future cost to the plaintiff of naintaining such benefits. In
order to find that any future cost or expense will, with reasonable
certainty, be replaced or indermified by the collateral source, the
court nust find that the plaintiff is legally entitled to the continued
recei pt of such collateral source, pursuant to a contract or otherw se
enf orceabl e agreenent, subject only to the continued paynent of a prem -
um and such other financial obligations as may be required by such
agreenment. ANY COLLATERAL SOURCE DEDUCTI ON REQUI RED BY THI'S SUBDI VI SI ON
SHALL BE MADE BY THE TRIAL COURT AFTER THE RENDERI NG OF THE JURY' S
VERDI CT. THE PLAI NTI FF MAY PROVE H' S OR HER LOSSES AND EXPENSES AT THE
TRI AL | RRESPECTI VE OF WHETHER SUCH SUMS W LL LATER HAVE TO BE DEDUCTED
FROM THE PLAI NTI FF' S RECOVERY.

S 4. Section 4545 of the civil practice law and rules is anended by
addi ng a new subdivision (e) to read as foll ows:

(E) NO RIGHT OF REI MBURSEMENT FOR CERTAI N COLLATERAL SOURCE PAYNMENTS.
A COLLATERAL SOURCE PAYOR WHI CH HAS MADE PAYMENT TO A PERSON WHO HAD A
CLAIM FOUNDED ON PERSONAL | NJURY OR WRONGFUL DEATH SHALL HAVE NO RI GHT
TO SEEK REI MBURSEMENT FROM El THER THE PLAI NTI FF OR THE TORTFEASOR UNLESS
THE RI GHT TO SEEK SAI D REI MBURSEMENT | S SET FORTH BY STATUTE. WHEN AN
ACTION WTHI N THE SCOPE OF THI S SECTI ON SETTLES, | T SHALL BE CONCLUSI VE-
LY PRESUMED THAT THE SETTLEMENT DOES NOT | NCLUDE ANY COWVPENSATI ON FOR
THOSE LOSSES OR EXPENSES THAT WOULD HAVE BEEN DEDUCTED, PURSUANT TO THI S
SECTI ON, FROM ANY VERDI CT THAT THE PLAINTIFF M GHT HAVE OBTAINED. BY
ENTERI NG | NTO A SETTLEMENT AGREEMENT, A PLAI NTI FF SHALL NOT BE DEEMED TO
HAVE TAKEN AN ACTION | N DEROCGATI ON OF THE NON STATUTORY RI GHT OF ANY
PERSON WHO SUPPLIED THE COLLATERAL SOURCE PAYMENTS; NOR SHALL A
PLAINTIFF'S ENTRY |INTO SUCH AGREEMENT CONSTI TUTE A VI OLATI ON OF ANY
CONTRACT BETWEEN THE PLAI NTI FF AND THE PERSON WHO SUPPLI ED THE COLLAT-
ERAL PAYMENTS. EXCEPT WHERE THERE 1S A STATUTORY LI EN OR STATUTORY
SUBROGATI ON RI GHT, NO DEFENDANT ENTERI NG | NTO SUCH A SETTLEMENT SHALL BE
SUBJECT TO A CLAIM FOR REI MBURSEMENT BY ANY PERSON WHO SUPPLIED THE
COLLATERAL SOURCE PAYMENTS.

S 5. This act shall take effect i mediately and shall apply to all
trials and settlenents after such effective date.



