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STATE OF NEW YORK

2838
2009- 2010 Regul ar Sessi ons
I N SENATE
March 4, 2009

Introduced by Sen. STACHOMNSKI -- read twi ce and ordered printed, and
when printed to be conmtted to the Commttee on Labor

AN ACT to anend the labor |aw and the civil service law, in relation to
protection of enpl oyees against retaliatory action by enpl oyers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 740 of the labor |aw, as added by chapter 660 of
the laws of 1984, paragraph (g) of subdivision 1 as added and paragraph
(a) of subdivision 2 as anended by chapter 442 of the laws of 2006,
paragraph (d) of subdivision 4 as added by chapter 24 of the | aws of
2002, is anmended to read as foll ows:

S 740. Retaliatory personnel action by enployers; prohibition. 1.
Definitions. For purposes of this section, unless the context specif-
ically indicates otherw se:

(a) "Enpl oyee" neans an individual who perfornms services for and under
the control and direction of an enployer for wages or other remnunera-
tion.

(b) "Enployer" nmeans any person, firm partnership, institution,
corporation, or association that enpl oys one or nore enpl oyees.

(c) "Law, rule or regulation” includes any duly enacted statute or
ordi nance or any rule or regulation promnul gated pursuant to any federal,
state or |l ocal statute or ordi nance.

(d) "Public body" includes the follow ng:

(i) the United States Congress, any state |egislature, or any popul ar-
| y-el ected | ocal governnmental body, or any menber or enpl oyee thereof;

(ii) any federal, state, or local judiciary, or any nmenber or enployee
thereof, or any grand or petit jury;

(ii1) any federal, state, or local regulatory, admnistrative, or
public agency or authority, or instrumentality thereof; or

(iv) any federal, state, or |local |aw enforcenent agency, prosecutori-
al office, or police or peace officer.

(e) "Retaliatory personnel action" nmeans the discharge, suspension or
denotion of an enployee, or other adverse enploynent action taken
agai nst an enployee in the terns and conditions of enpl oynent.
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(f) "Supervisor" nmeans any individual within an enployer's organiza-
tion who has the authority to direct and control the work performnce of
the affected enployee; or who has managerial authority to take correc-
tive action regarding the [violation of the law, rule or regulation]
ACTIVITY, POLICY, OR PRACTICE of which the enployee conpl ai ns.

(g) "Health care fraud" neans health care fraud as defined by article
one hundred seventy-seven of the penal |aw

2. Prohibitions. An enployer shall not take any retaliatory personne
action agai nst an enpl oyee because such enpl oyee, OR A PERSON ACTI NG ON
BEHALF OF SUCH EMPLOYEE, does any of the foll ow ng:

(a) discloses, or threatens to disclose to a supervisor or to a public
body an activity, policy or practice of the enployer that THE EMPLOYEE
REASONABLY BELIEVES is in violation of law, rule or regulation [which
violation creates and presents a substantial and specific danger to the
public health or safety], THAT POSES A SERI OQUS DANGER TO PUBLIC HEALTH
OR SAFETY, or which constitutes health care fraud,

(b) provides information to, or testifies before, OR OTHERW SE COOPER-
ATES WTH any public body conducting an investigation, hearing or
inquiry into any [such] ACTIVITY, POLICY OR PRACTICE OF SUCH EMPLOYER
THAT THE EMPLOYEE REASONABLY BELIEVES IS IN violation of a law, rule or
regul ation [by such enployer] OR I NTO ANY ACTIVITY, POLICY OR PRACTICE
OF SUCH EMPLOYER WHI CH POSES A SERIOQUS DANGER TO PUBLI C HEALTH OR
SAFETY; or

(c) objects to, or refuses to participate in any [such] activity,
policy or practice WHCH THE EMPLOYEE REASONABLY BELIEVES IS in
violation of a law, rule or regulation OR WH CH POSES AN | MMEDI ATE AND
SERI QUS DANGER TO PUBLI C HEALTH OR SAFETY.

3. Application. The protection against retaliatory personnel action
provi ded by paragraph (a) of subdivision two of this section pertaining
to disclosure to a public body shall not apply to an enpl oyee who nakes
such disclosure to a public body unless the enployee has brought the
activity, policy or practice in violation of law, rule or regulation to
the attention of a supervisor of the enployer and has afforded such
enpl oyer a reasonable opportunity to correct such activity, policy or
practice.

4. Violation; remedy. (a) An enployee who has been the subject of a
retaliatory personnel action in violation of this section nmay institute
a civil action in a court of conpetent jurisdiction for relief as set
forth in subdivision five of +this section within one year after the
all eged retaliatory personnel action was taken.

(b) Any action authorized by this section nay be brought in the county
in which the alleged retaliatory personnel action occurred, in the coun-
ty in which the conplainant resides, or in the county in which the
enpl oyer has its principal place of business.

(c) It shall be a defense to any action brought pursuant to this
section that the personnel action was predi cated upon grounds other than
the enpl oyee's exercise of any rights protected by this section. It
shall also be a defense that the individual was an i ndependent contrac-
tor.

(d) Notwi t hstandi ng the provisions of paragraphs (a) and (c) of this
subdi vi sion, a health care enpl oyee who has been the subject of a retal-
iatory action by a health care enployer in violation of section seven
hundred forty-one of this article may institute a civil action in a
court of conpetent jurisdiction for relief as set forth in subdivision
five of this section within two years after the alleged retaliatory
personnel action was taken. In addition to the relief set forth in that
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subdi vi sion, the court, in its discretion, based upon a finding that the
enpl oyer acted in bad faith in the retaliatory action, my assess the
enployer a civil penalty of an anpbunt not to exceed ten thousand
dollars, to be paid to the inproving quality of patient care fund,
establ i shed pursuant to section ninety-seven-aaaa of the state finance
| aw.

5. Relief. In any action brought pursuant to subdivision four of this
section, the court may order relief as follows:

(a) an injunction to restrain continued violation of this section;

(b) the reinstatenment of the enployee to the sane position held before
the retaliatory personnel action, or to an equival ent position;

(c) the reinstatenment of full fringe benefits and seniority rights;

(d) [the conpensation for] DAMAGES, |ost wages, benefits and ot her
remuner ati on; and

(e) the paynent by the enpl oyer of reasonable costs, disbursenents,
and attorney's fees.

6. Enployer relief. A court, in its discretion, nay al so order that
reasonabl e attorneys' fees and court costs and di sbursenents be awarded
to an enployer if the court determ nes that an action brought by an
enpl oyee under this section was without basis in law or in fact.

7. Existing rights. Nothing in this section shall be deenmed to dimn-
ish the rights, privileges, or renedi es of any enpl oyee under any other
law or regulation or under any collective bargaining agreenment or
enpl oyment contract[; except that the institution of an action in
accordance wth this section shall be deenmed a waiver of the rights and
renedi es available wunder any other contract, collective bargaining
agreenent, law, rule or regulation or under the comon | aw.

S 2. Subdivision 1 of section 75-b of the civil service law is anended
by addi ng a new paragraph (e) to read as foll ows:

(E) "NEWS MEDI A" SHALL MEAN NEWSPAPER, MAGAZI NE, NEWS AGENCY, PRESS
ASSQCI ATI ON, W RE SERVI CE, PROFESSI ONAL JOURNALI ST OR NEWSCASTER AS SUCH
TERVMS ARE DEFI NED IN SUBDI VI SION (A) OF SECTION SEVENTY-NINE-H OF THE
CIVIL RI GHTS LAW

S 3. Paragraph (a) of subdivision 2 of section 75-b of the civil
service | aw, as anended by chapter 899 of the laws of 1986, is anended
to read as foll ows:

(a) A public enployer shall not dism ss or take other disciplinary or
ot her adverse personnel action against a public enployee regarding the
enpl oyee' s enpl oynent because the enpl oyee di scl oses to a governnent al
body OR THE NEWs MEDI A information: (i) regarding a violation of a |aw,
rule or regulation which violation creates and presents a substantia
and specific danger to the public health or safety; or (ii) which the
enpl oyee reasonably believes to be true and reasonably believes consti -
tutes an inproper governnental action, PROVIDED, HOANEVER, THAT IN THE
CASE OF DI SCLOSURE OF | NFORMATI ON TO THE NEWS MEDI A, SUCH DI SCLOSURE OF
| NFORVATI ON | S NOT OTHERW SE PROHI BI TED BY LAW "I nproper governnent al
action" shall nean any action by a public enployer or enployee, or an
agent of such enpl oyer or enployee, which is undertaken in the perform
ance of such agent's official duties, whether or not such action is
within the scope of his enploynent, and which is in violation of any
federal, state or local law, rule or regul ation.

S 4. This act shall take effect on the first of Septenber next
succeedi ng the date on which it shall have becone a |l aw and shall apply
to any retaliatory personnel action taken on or after such date.



