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STATE OF NEW YORK

2744
2009- 2010 Regul ar Sessi ons
I N SENATE
March 2, 2009

Introduced by Sens. GOLDEN, LARKIN, PADAVAN, SEWARD -- read tw ce and
ordered printed, and when printed to be commtted to the Comrttee on
Codes

AN ACT to anmend the civil practice law and rules, in relationto limt-
ing the personal liability of obstetricians-gynecol ogists and m dw ves
in certain cases, the qualifications of expert witnesses who testify
in personal injury actions against such professionals, and the appea

of verdicts rendered therein; to amend the state finance law, in
relation to establishing the inpaired infant conpensation fund; to
anmend the social services law, in relation to the eligibility of

inmpaired infants for the cost of nedical assistance; and to anend the
public health law, in relation to professional msconduct and physi-
cian profiles

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The civil practice law and rules is anmended by addi ng a new
article 75-B to read as foll ows:

ARTI CLE 75-B
LI ABI LI TY FOR DAVAGES | N MEDI CAL MALPRACTI CE ACTI ONS AGAI NST
OBSTETRI Cl ANS- GYNECOLOA STS
AND M DW VES

SECTI ON 7580. DEFI NI TI ONS
7581. APPLI CABI LI TY.
7582. LI M TATION ON LI ABILITY.
7583. SETTLEMENT PROCEEDI NGS.
7584. | NSTRUCTI ONS TO JURY

S 7580. DEFINITIONS. AS USED IN TH S ARTI CLE
EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets

[ ] is oldlawto be onmtted.
LBD06194- 01-9
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1. "PERSONAL | NJURY ACTION' MEANS ANY MEDI CAL MALPRACTICE ACTI ON
ACCRU NG PRIOR TO ON, OR AFTER THE EFFECTI VE DATE OF TH S ARTI CLE
AGAI NST AN ATTENDI NG PHYSI Cl AN OR M DW FE, OR ANY SUCH ACTI ON AGAI NST A
PROFESSI ONAL SERVI CES LI M TED LI ABI LI TY COMPANY, A FORElI GN PROFESSI ONAL
SERVI CES LI M TED LI ABI LI TY COVPANY, A REGQ STERED LI M TED LI ABI LI TY PART-
NERSH P OR A NEW YORK REG STERED FOREI GN LI M TED LI ABI LI TY PARTNERSHI P
ORGANI ZED OR OPERATI NG PURSUANT TO THE PROVI SIONS OF THE LI M TED LI ABI L-
| TY LAWOR THE PARTNERSH P LAW WHERE THE ATTENDI NG PHYSI CI AN OR M DW FE
HAS A MEMBERSH P OR PARTNERSHI P | NTEREST, OR | S AN EMPLOYEE, VWHETHER
SUCH ACTION IS ALLEGED IN TORT, CONTRACT, COMMON LAW CASE LAW  STATUTE
OR OTHERW SE, AND I N WHI CH THE PLAI NTI FF OR PLAI NTI FFS SEEK NON- ECONOM C
AND/ OR ACTUAL ECONOM C DAMAGES AS A RESULT OF THE NEGLI GENCE OR OTHER
M SCONDUCT OF THE ATTENDI NG PHYSICIAN OR MDWFE WHICH IS ALLEGED TO
HAVE CAUSED AN [INJURY TO AN INFANT PRIOR TO, DURI NG OR | MVEDI ATELY
AFTER H'S OR HER BI RTH OR DELI VERY.

2. "ATTENDI NG PHYSI Cl AN MEANS AN OBSTETRI CI AN- GYNECOLOGE ST OR A
PHYSI CI AN ENGAGED | N FAM LY PRACTI CE WHOSE PROFESSI ONAL LI ABI LI TY | NSUR-
ANCE CLASSI FI CATI ON | NCLUDES OBSTETRI CS.

3. "MDWFE' MEANS A MDWFE WHO | S LI CENSED UNDER THE PROVI SI ONS OF
ARTI CLE ONE HUNDRED FORTY OF THE EDUCATI ON LAW AND WHO HAS ENTERED | NTO
A WRITTEN AGREEMENT WTH AN ATTENDI NG PHYSIClI AN AS PROVI DED FOR I N
SECTI ON SI X THOUSAND NI NE HUNDRED FI FTY- ONE OF SUCH ARTI CLE.

4. "NON-ECONOM C  DAMAGES" MEANS SUBJECTI VE, NON- PECUNI ARY DAMAGES
ARI SING FROM PAIN, SUFFERI NG | NCONVENI ENCE, PHYSI CAL | MPAI RVENT OR
DI SFI GUREMENT, MENTAL ANGUI SH, EMOTI ONAL DI STRESS, LOSS OF SOCI ETY AND
COVPANI ONSHI P,  LOSS OF CONSORTI UM | NJURY TO REPUTATI ON, HUM LI ATI ON AND
ANY OTHER NON- PECUNI ARY DANVAGES, HOWEVER | DENTI FI ED.

5. "ACTUAL ECONOM C DANAGES' MEANS OBJECTI VELY VERI FI ABLE PECUNI ARY
DAVAGES ARI SI NG FROM LOSS OF EARNINGS AND EARNING CAPACITY, BURIAL
COSTS, AND ANY OIHER PECUNI ARY DANMAGES HOWNEVER | DENTI FI ED PROVI DED,
HOANEVER, THAT SUCH TERM SHALL NOT | NCLUDE THE COST OF ANY MEDI CAL CARE,
TREATMENT OR SERVI CES, | NCLUDI NG CUSTODI AL CARE, VWH CH MAY BE REQUI RED
TO BE PROVIDED I N THE FUTURE TO ANY | NJURED PLAI NTI FF.

S 7581. APPLICABILITY. THE PROVISIONS OF TH S ARTI CLE SHALL APPLY TO
ALL CLAIM5S FOR DAMAGES IN A PERSONAL | NJURY ACTI ON RESULTI NG FROM THE
NEGLI GENCE OR OTHER M SCONDUCT OF AN ATTENDI NG PHYSI CI AN OR A M DW FE AT
THE BI RTH OF AN | NFANT, WHOSE NEGLI GENCE OR M SCONDUCT |S ALLEGED TO
HAVE CAUSED | NJURY TO AN | NFANT PRI OR TO, DURI NG OR | MVEDI ATELY AFTER
H S OR HER Bl RTH OR DELI VERY AND ALL OTHER CLAI M5, CRCSS- CLAI M5, COUN-
TER- CLAI M5, AND CLAI M5 FOR CONTRI BUTI ON AND | NDEMNI TY ARI SI NG FROM SUCH
CLAIM

S 7582. LIMTATION ON LIABILITY. 1. |IN ANY PERSONAL [|NJURY ACTION
SUBJECT TO THE PROVI SIONS OF THI S SECTI ON, WHERE THE DETERM NATI ON AS TO
THE AMOUNT OF DAMAGES TO BE AWARDED TO A SUCCESSFUL PLAI NTI FF OR PLAI N-
TIFFS IS DETERM NED BY A JUDGE OR JURY UPON A VERDI CT, THE PERSONAL
LI ABI LITY OF THE ATTENDI NG PHYSI CI AN OR M DW FE FOR NON- ECONOM C DAMAGES
AND ACTUAL ECONOM C DAMAGES SUFFERED BY THE | NJURED PLAI NTI FF OR PLAI N-
TIFFS, I N THE AGGREGATE, SHALL NOT EXCEED TWO HUNDRED FIFTY THOUSAND
DOLLARS WHERE THE BOARD OF TRUSTEES OF THE | MPAI RED | NFANT COVPENSATI ON
FUND DETERM NES THAT THE AMOUNT I N EXCESS OF SUCH TWO HUNDRED FIFTY
THOUSAND DOLLARS LIABILITY  SHALL BE PAID PURSUANT TO SECTION
El GHTY- FOUR- B OF THE STATE FI NANCE LAW NO PART OF THE PERSONAL ASSETS
OF ANY PHYSICl AN OR M DWFE WH CH EXCEEDS SUCH TWO HUNDRED FI FTY THOU-
SAND DOLLAR LI M TATI ON SHALL BE SUBJECT TO ANY JUDGVENT RENDERED | N AN
ACTI ON WHERE THE EXCESS AMOUNT |S PAI D BY THE FUND. WHERE THE VERDI CT OF
THE JUDGE OR JURY AWARDS DAMAGES IN AN AMOUNT WHI CH EXCEEDS TWO HUNDRED
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FI FTY THOUSAND DOLLARS, AND THE BOARD OF TRUSTEES OF SUCH FUND DETER-
M NES THAT SUCH EXCESS AMOUNT SHALL NOT BE PAYABLE FROM SUCH FUND, THERE
SHALL BE NO LIMT ON SUCH PHYSICCAN S OR MDWFE' S LI ABILITY AND SUCH
VERDICT AS TO DAMAGES SHALL PROCEED FOR ASSESSMENT AND COLLECTI ON AS
OTHERW SE PROVI DED BY LAW EXCEPT AS AUTHORI ZED I N SECTI ON  SEVEN THOU-
SAND FIVE HUNDRED EIGHTY-THREE OF TH S ARTI CLE, NO PART OF ANY AWARD
WHETHER DEEMED PART OF THE PERSONAL LI ABILITY OF THE ATTENDI NG PHYSI Cl AN
OR M DW FE PAI D FROM THE | MPAI RED | NFANT COVPENSATI ON FUND SHALL | NCLUDE
ANY AMOUNT ATTRI BUTABLE TO MEDI CAL CARE, TREATMENT OR SERVI CES, | NCLUD-
ING CUSTODI AL CARE, VWH CH MAY BE REQUI RED TO BE PROVI DED I N THE FUTURE
TO ANY | NJURED PLAI NTI FF.

2. THE PROVI SI ONS OF SECTI ON SEVEN THOUSAND FI VE HUNDRED El GHTY- THREE
OF TH'S ARTICLE SHALL APPLY TO ANY PERSONAL | NJURY ACTI ON WH CH WOULD
OTHERW SE BE SUBJECT TO THE PROVI SIONS OF THI S ARTI CLE WHERE THE DETER-
M NATION AS TO THE AMOUNT OF DAVMAGES TO BE AWARDED IS MADE BY MJUTUAL
AGREEMENT OF THE PARTIES OR SETTLEMENT TO THE ACTI ON AGREED UPON PRI OR
TO THE RENDERI NG OF A VERDI CT BY THE JUDGE OR JURY.

S 7583. SETTLEMENT PROCEEDINGS. 1. THE PROVI SI ONS OF TH S SECTI ON
SHALL APPLY TO ANY PERSONAL | NJURY ACTION OTHERW SE SUBJECT TO THE
PROVISIONS OF TH S ARTI CLE WHERE THE DETERM NATI ON AS TO THE AMOUNT OF
DAVMAGES TO BE AWARDED | S MADE BY MJUTUAL AGREEMENT OF THE PARTIES OR
SETTLEMENT TO THE ACTI ON AGREED UPON AFTER COMVENCEMENT COF THE ACTI ON
BUT PRI OR TO THE RENDERI NG OF A VERDI CT BY JUDGE OR JURY.

2. IN ANY SUCH ACTION AS PROVIDED FOR IN SUBD VISION ONE OF TH'S
SECTION, PRIOR TO THE RENDERING OF A VERDICT BY A JUDGE OR JURY, THE
PARTI ES TO THE ACTI ON MAY APPLY TO THE BOARD OF TRUSTEES OF THE | MPAI RED
I NFANT COVPENSATI ON FUND AND REQUEST SUCH BQOARD TO | NTERCEDE AND FULLY
PARTI Cl PATE I N PROCEEDINGS TO DETERM NE THE AMOUNT OF DAMAGES TO BE
AWARDED BY MJUTUAL AGREEMENT OR SETTLEMENT. UPON FI LI NG OF SUCH REQUEST,
THE BOARD SHALL ASSIGN A DESIGNEE TO REPRESENT |I'T AND SUCH DESI GNEE
SHALL, SUBJECT TO THE APPROVAL OF THE BOARD, BE EMPONERED TO SO PARTI G
| PATE AND BE PRESENT AT ALL DI SCUSSI ONS APPERTAI NI NG TO A SETTLEMENT.
W TH THE AGREEMENT OF ALL THE PARTIES, THE COURT AND THE FUND, THE FUND
MAY AGREE TO PAY A PLAI NTI FF OR PLAI NTI FFS AN AMOUNT | N THE AGGREGATE
NOT TO EXCEED TWO M LLI ON FI FTY THOUSAND DOLLARS, OR WTH RESPECT TO A
PROFESSI ONAL SERVI CES LI M TED LI ABI LI TY COMPANY, A FORElI GN PROFESSI ONAL
SERVI CES LI M TED LI ABI LI TY COVPANY, A REGQ STERED LI M TED LI ABI LI TY PART-
NERSH P OR A NEW YORK REGQ STERED FOREIGN LIM TED LI ABILITY PARTNERSH P
SEVEN HUNDRED FI FTY THOUSAND DOLLARS, ABOVE THE TWO HUNDRED FI FTY THOU-
SAND DOLLAR LIM TATION PROVIDED FOR [IN SECTION SEVEN THOUSAND FI VE
HUNDRED EIGHTY-TWO OF TH'S ARTICLE FOR THE PURPOSES OF SETTLI NG SUCH
ACTI ON AND SUCH SETTLEMENT AMOUNT SHALL | NCLUDE ACTUAL ECONOM C DAMAGES
AND NON- ECONOM C  DAMAGES | NCLUDI NG MEDI CAL TREATMENT CARE AND SERVI CES
I NCLUDI NG CUSTCDI AL CARE VWH CH MAY BE REQU RED TO BE PROVIDED IN THE
FUTURE TO THE |INJURED PLAINTIFF AND PROVI DED WHERE THE PLAI NTI FF OR
PLAI NTI FFS AGREES TO ACCEPT SUCH SETTLEMENT AS OFFERED BY THE PARTIES
AND THE FUND, HE SHALL BE DEEMED TO HAVE WAI VED ANY RI GHTS WHI CH WOULD
ACCRUE PURSUANT TO SECTI ON THREE HUNDRED SI XTY-NINE-NN OF THE SOCI AL
SERVI CES LAW AND UPON EXECUTI NG SUCH SETTLEMENT AGREEMENT, HE SHALL BE
I NELI G BLE FOR ANY BENEFI TS THEREUNDER.

3. WHERE THE FUND MAKES PAYMENT PURSUANT TO THE TERMS OF THE SETTLE-
MENT IN THE AMOUNT AGREED UPON, THE TRUSTEES OF THE FUND SHALL REVI EW
ALL PERTI NENT MEDI CAL RECORDS, | NCLUDI NG ALL RECORDS, TESTI MONY AND
EVI DENCE RELATING TO THE ACTI ON TO DETERM NE WHETHER THE NEG.I GENCE OR
M SCONDUCT OF THE ATTENDI NG PHYSI CIl AN OR M DW FE WAS EGREG QUS OR GROSS-
LY CONTRARY TO GENERALLY ACCEPTABLE MEDI CAL STANDARDS. WHERE THE TRUSTEE
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MAKES A DETERM NATI ON THAT AN ATTENDI NG PHYSI CI AN'S OR M DW FE' S CONDUCT
WAS EGREG OQUS OR GROSSLY CONTRARY TO ACCEPTABLE MEDI CAL  STANDARDS, NO
PAYMENT FROM THE FUND FOR FUTURE CAUSES OF ACTI ON ACCRUI NG ON OR AFTER
THE DATE OF THE BOARD S DETERM NATI ON SHALL THEREAFTER BE MADE EXCEPT AS
PROVIDED FOR IN PARAGRAPH (B) OF SUBDIVISION FOUR OF SECTION
El GHTY- FOUR- B OF THE STATE FI NANCE LAW

S 7584. INSTRUCTIONS TO JURY. IN ANY JURY TRIAL, PRIOR TO COWENCI NG
DELI BERATI ONS | N A PERSONAL | NJURY ACTI ON AGAI NST AN ATTENDI NG PHYSI ClI AN
OR MDWFE, THE COURT, UPON THE MOTI ON OF THE ATTORNEY FOR ElI THER THE
PLAI NTI FF OR THE DEFENDANT OR UPON ITS OM |IN TIATIVE, SHALL MAKE A
DETERM NATION WHETHER THE PROCEEDING IS IN FACT SUBJECT TO THE
PROVI SI ONS OF SECTI ON SEVEN THOUSAND FI VE HUNDRED EI GHTY-TWO OF THI'S
ARTI CLE. | F SO DETERM NED I N THE AFFI RVATI VE, | T SHALL | NSTRUCT THE JURY
THAT |IN DETERM NING THE AMOUNT OF THE ACTUAL ECONOM C DAMAGES TO BE
| NCLUDED | N SUCH VERDI CT, | F ANY, THEY MUST NOT | NCLUDE ANY AMOUNT WH CH
WOULD BE ATTRI BUTABLE TO MEDI CAL CARE, TREATMENT OR SERVI CES, | NCLUDI NG
CUSTODI AL CARE WHI CH MAY BE REQUI RED TO BE PROVI DED | N THE FUTURE TO ANY
| NJURED PLAI NTI FF AND | T SHALL FURTHER | NFORM THEM OF THE APPLI CATI ON OF
TI TLE ELEVEN-E OF ARTI CLE FI VE OF THE SOCI AL SERVI CES LAW

S 2. The state finance |law is anended by adding a new section 84-b to
read as foll ows:

S 84-B. | MPAI RED | NFANT COVPENSATI ON FUND. 1. THERE | S HEREBY ESTAB-
LI SHED I N THE CUSTODY OF THE STATE COVMPTROLLER A FUND TO BE KNOWN AS THE
| MPAI RED | NFANT COMPENSATI ON FUND.

2. A BOARD OF TRUSTEES AS HEREI N CONSTI TUTED SHALL ADM NI STER SUCH
FUND. SUCH BOARD SHALL CONSI ST OF NI NE MEMBERS APPO NTED BY THE GOVER-
NOR, SIX OF WHOM SHALL BE BOARD CERTI FI ED OBSTETRI Cl AN- GYNECOLOd STS
LI CENSED TO PRACTI CE SUCH SPECI ALTY IN THI' S STATE AND CURRENTLY ENGAGED
IN ACTIVE PRACTICE IN SUCH SPECI ALTY AT THE TI ME OF THEI R APPO NTMENT.
TWO MEMBERS SHALL BE APPO NTED UPON THE RECOMVENDATI ON OF THE TEMPORARY
PRESI DENT OF THE SENATE, TWO MEMBERS SHALL BE APPO NTED UPON THE RECOMW
MENDATI ON OF THE SPEAKER OF THE ASSEMBLY, ONE MEMBER SHALL BE APPQO NTED
UPON THE RECOMMVENDATION OF THE M NORITY LEADER OF THE SENATE AND ONE
MEMBER SHALL BE APPO NTED UPON THE RECOMMENDATI ON OF THE M NORI TY LEADER
OF THE ASSEMBLY. THREE OF THE MEMBERS APPO NTED BY THE GOVERNOR (NOT
UPON THE RECOMMVENDATION OF A LEG SLATIVE LEADER) AND THE MEMBERS
APPO NTED UPON THE RECOMVENDATI ON OF THE TEMPORARY PRESIDENT OF THE
SENATE AND THE SPEAKER OF THE ASSEMBLY RESPECTI VELY, SHALL BE LI CENSED
AND CURRENTLY ENGAGED AS HEREI NABOVE PROVI DED. THE GOVERNOR SHALL DESI G-
NATE ONE OF THE MEMBERS OF THE BOARD AS CHAI RPERSON. THE TERM OF OFFI CE
O MEMBERS SHALL BE THREE YEARS, PROVI DED, HOMEVER, THAT OF THE MEMBERS
FI RST APPO NTED, THREE SHALL BE APPO NTED FOR TERMS EXPI RI NG ON DECEMBER
THI RTY- FI RST, TWD THOUSAND TEN,  THREE SHALL BE APPO NTED FOR TERMS
EXPI RING ON DECEMBER THI RTY- FI RST, TWO THOUSAND ELEVEN AND THREE SHALL
BE APPO NTED FOR TERVS EXPI RI NG ON DECEMBER THI RTY- FI RST, TWD THOUSAND
TWELVE. TWO OF THE THREE MEMBERS WHOSE TERMS EXPI RE ON SUCH DECEMBER
THI RTY-FI RST | N TWO THOUSAND TEN, TWO THOUSAND ELEVEN AND TWO THOUSAND
TWELVE RESPECTI VELY SHALL ALSO BE LI CENSED AND ENGAGED AS HEREI NABOVE
PROVI DED. VACANCI ES SHALL BE FILLED IN THE MANNER OF ORI A NAL APPQO NT-
MENT FOR THE REMAI NDER OF THE TERM THE MEMBERS SHALL RECEI VE NO COVPEN-
SATI ON FOR THEI R SERVI CES, BUT SHALL BE ENTI TLED TO RECElI VE THEI R ACTUAL
AND NECESSARY EXPENSES | NCURRED | N THE PERFORMANCE OF THEI R DUTI ES.

3. THE FUND SHALL CONSI ST OF ALL MONEYS APPROPRI ATED OR TRANSFERRED
THERETO BY LAW ALL MONEYS ASSESSED OR COLLECTED AS PROVI DED BY LAW AND
MADE AVAILABLE TO THE FUND, AND ANY OTHER MONEYS, G FTS OR BEQUESTS
DEPCSI TED | NTO THE FUND. NO PHYSI Cl AN, REGARDLESS OF MEDI CAL SPECI ALTY,
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LICENSED TO PRACTICE IN THI'S STATE NOR ANY M DW FE LI CENSED TO PRACTI CE
IN TH'S STATE SHALL BE REQUI RED TO PAY ANY FEE, ASSESSMENT, SURCHARCE,
TAX OR OTHER OBLI GATION HOWEVER | DENTI FI ED AS A MEANS OF PROVI DI NG A
SOURCE OF REVENUE FOR SUCH FUND.

4. (A) | N ANY PERSONAL | NJURY ACTI ON AGAI NST AN ATTENDI NG PHYSI Cl AN OR
A M DWFE SUBJECT TO THE PROVI SIONS OF ARTICLE SEVENTY-FIVE-B OF THE
CVIL PRACTICE LAW AND RULES, THE REASONABLENESS OF THE AMOUNT OF ANY
VERDI CT RENDERED AGAI NST AN ATTENDI NG PHYSICIAN OR A M DWFE SHALL BE
SUBJECT TO AUTQVATIC APPEAL TO THE APPELLATE DI VI SI ON OF THE SUPREME
COURT | N THE DEPARTMENT WHEREIN THE UNDERLYI NG VERDI CT WAS RENDERED.
WHERE, AFTER APPEAL, THE AMOUNT OF DAMAGES TO BE AWARDED TO THE PLAI N-
TI FF OR PLAI NTI FFS AS DETERM NED BY A JUDGE OR JURY, AND AFTER REVI EW BY
THE APPELLATE DIVISION, |S DETERM NED TO BE GREATER THAN TWO HUNDRED
FIFTY THOUSAND DOLLARS, THE APPELLATE DI VI SI ON SHALL NOTI FY THE CHAI R-
PERSON OF THE FUND OF THE AMOUNT OF SUCH VERDI CT W TH N FI VE DAYS AFTER
I T 1S RENDERED. TOGETHER W TH SUCH NOTI FI CATI ON, THE COURT SHALL PROVI DE
THE BOARD WTH A TRANSCRI PT OF THE TRI AL TESTI MONY AND ANY EVI DENCE
PRESENTED AT THE TRIAL. WTHI N THI RTY DAYS AFTER SUCH NOTI FI CATI ON, THE
BOARD SHALL PAY THE AMOUNT |IN EXCESS OF TWO HUNDRED FI FTY THOUSAND
DOLLARS TO THE SUCCESSFUL PLAI NTI FF OR PLAI NTI FFS. WHERE HOWEVER, UPON
REVI EW OF THE TRANSCRI PT AND EVI DENCE SO SUBM TTED, THE BOARD DETERM NES
THAT THE NEG.I GENCE OR M SCONDUCT OF THE ATTENDI NG PHYSI CI AN OR M DW FE
WAS SO EGREGQ QUS OR CGROSSLY CONTRARY  TO CGENERALLY ACCEPTABLE MEDI CAL
STANDARDS OF CARE, NO PAYMENT FROM THE FUND FOR FUTURE CAUSES OF ACTI ON
ACCRU NG ON AND AFTER THE DATE OF THE BOARD S DETERM NATI ON SHALL BE
MADE, EXCEPT AS PROVI DED FOR I N PARAGRAPH (B) OF THI S SUBDI VI SI ON. WHERE
PAYMENT FROM THE FUND |S DEN ED FOR ANY SUCH FUTURE CAUSE OF ACTI ON
BECAUSE OF THE BOARD S DETERM NATION I N A PRI OR CAUSE OF ACTI ON THAT AN
ATTENDING PHYSICTAN S OR MDWFE S CONDUCT WAS SO EGREG QUS OR GROSSLY
CONTRARY TO GENERALLY ACCEPTABLE MEDI CAL STANDARDS OF CARE, THE PLAIN-
TIFF OR PLAINTIFF'S VERD CT AS RENDERED BY THE JUDGE OR JURY SHALL
STAND, AND SHALL BE SUBJECT TO ASSESSMENT AND COLLECTI ON PROCEDURES AS
OTHERW SE  APPL| CABLE TO JUDGVENTS RENDERED | N ACCORDANCE W TH ALL OTHER
APPROPRI ATE PROVI SI ONS OF LAW

(B) WHERE, AS PROVI DED FOR I N PARAGRAPH (A) OF THIS SUBDIVISION OR IN
THE COURSE OF PARTI Cl PATI NG I N A SETTLEMENT PROCEEDI NG AS PROVI DED FOR
I N SECTI ON SEVEN THOUSAND FI VE HUNDRED ElI GHTY-THREE OF THE CIVIL PRAC
TI CE LAW AND RULES, THE BOARD HAS MADE A DETERM NATI ON THAT AN ATTENDI NG
PHYSICIAN S OR M DWFE S CONDUCT WAS SO EGREQ QUS OR GROSSLY CONTRARY TO
ACCEPTABLE MEDI CAL STANDARDS, SUCH ATTENDI NG PHYSI CI AN OR M DW FE SHALL
BE THEREAFTER PERMANENTLY BARRED FROM PARTI CI PATING I N THE BENEFITS OF
THE FUND FOR ANY CAUSE OF ACTI ON OCCURRI NG ON OR AFTER THE DATE SUCH
DECI SI ON TO DENY PAYMENT | S RENDERED. HOWEVER, ON OR AFTER THE DATE
OCCURRI NG FI VE YEARS AFTER THE DATE SUCH DECI SI ON | S RENDERED AN ATTEND-
ING PHYSICIAN OR MDWFE MAY APPLY TO THE BOARD FOR A CERTI FI CATE OF
REI NSTATEMENT VWHI CH, | F GRANTED SHALL PERM T THE ATTENDI NG PHYSI CI AN OR
MDWFE TO RESUME PARTIC PATION IN THE BENEFI TS ACCORDED BY THE FUND.
SUCH CERTI FI CATE SHALL BE GRANTED BY THE BOARD ONLY WHERE | T DETERM NES
THAT AFTER A REVIEW AND ASSESSMENT OF SUCH ATTENDI NG PHYSI CI AN S OR
M DW FE' S PROFESSI ONAL CONDUCT AND HI'S OR HER DEMONSTRATED PROFI Cl ENCY
IN THE PROVI SI ON OF MEDI CAL SERVI CES DURI NG SUCH PERI GD AFTER DI SQUALI -
FI CATION AND PRIOR TO THE DATE OF REAPPLICATION, REINSTATEMENT IS
WARRANTED.

5. WHERE, | N ANY PERSONAL | NJURY ACTI ON AGAI NST AN ATTENDI NG PHYSI CI AN
OR M DWFE WH CH HAS BEEN REFERRED TO THE BQARD, ANY PARTY HAS APPEALED
THE VERDI CT RENDERED BY THE TRI AL COURT, UPON NOTI FI CATI ON OF THE FI LI NG
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OF SUCH APPEAL BY THE COURT, THE ACTI ONS OF THE BOARD SHALL BE STAYED
PENDI NG THE DETERM NATI ON OF THE APPELLATE COURT. WHEN ALL APPEALS HAVE
BEEN EXHAUSTED, THE BOARD SHALL THEN COMMENCE AND MAKE | TS DETERM NATI ON
AS PROVIDED FOR I N THI' S SECTI ON.

6. ALL PAYMENTS FROM THE FUND SHALL BE MADE ON THE AUDI T AND WARRANT
OF THE STATE COWPTROLLER, ON VOUCHERS CERTIFIED OR APPROVED IN THE
MANNER PROVIDED BY LAWWTHI N TH RTY DAYS OF THE DETERM NATI ON OF THE
BOARD, A COPY OF WHI CH DETERM NATI ON SHALL BE TRANSM TTED TO THE COURT
OF RECORD, ALL OF THE PARTIES TO THE ACTI ON, AND THEI R ATTORNEYS.

7. EXCEPT AS PROVI DED FOR | N PARAGRAPH (A) OF SUBDI VI SION FOUR OF THI' S
SECTION, THE DECISION O THE BOARD SHALL BE FI NAL AND SHALL NOT BE
SUBJECT TO FURTHER ADM NI STRATI VE REVIEW OR APPEAL. PAYMENT OF THE
INITIAL TWDO HUNDRED FIFTY THOUSAND DOLLARS BY, OR ON BEHALF OF, THE
ATTENDI NG PHYSI CIl AN OR M DW FE AND SUCH EXCESS AMOUNT FROM SUCH FUND
SHALL CONSTITUTE A FULL SATI SFACTI ON OF SUCH JURY' S VERDI CT AND SHALL
DI SCHARGE THE DEFENDANT FROM ANY FURTHER CLAIM FOR DAMAGES IN SUCH
ACTI ON.  NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW NO OTHER DEFENDANT
I N A PERSONAL | NJURY ACTI ON AGAI NST AN ATTENDI NG PHYSI CI AN OR A M DW FE
SHALL BE JO NTLY AND SEVERALLY LI ABLE FOR ANY AMOUNT OF A VERDI CT WHI CH
WOULD OTHERW SE BE ASSESSABLE AGAI NST HI M WHERE PAYMENTS HAVE BEEN MADE
FROM THE FUND I N SUCH AN ACTI ON.

S 3. Article 5 of the social services |aw is amended by addi ng a new
title 11-E to read as foll ows:

TITLE 11-E
MEDI CAL EXPENSES OF CERTAI N | NFANTS
SECTI ON 369- LL. DEFI NI Tl ONS.
369- MM ESTABLI SHVENT OF PROGRAM
369- NN. PROGRAM ELI G BI LI TY AND OPERATI ONS.
369- O0. RELATI ONSHI P OF PROGRAM TO MEDI CAL ASSI STANCE PROGRAM

S 369-LL. DEFINITIONS. AS USED IN TH S SECTI ON:

1. "1 MPAI RED | NFANT" SHALL MEAN A PERSON, WHO | S INJURED AS A RESULT
OF THE NEGLIGENCE OR OTHER M SCONDUCT OF AN ATTENDI NG PHYSI CI AN OR
M DW FE AND WHO HAS BEEN AWARDED DAMAGES I N AN ACTION WHICH WAS DETER-
MNED TO BE SUBJECT TO THE PROVI SI ONS OF SECTI ON SEVEN THOUSAND FI VE
HUNDRED EI GHTY- TWO OF THE Cl VI L PRACTI CE LAW AND RULES.

2. "MEDI CAL AND OTHER RELATED COSTS' MEANS ANY COSTS |INCURRED |IN
PROVI DI NG MEDI CAL SERVICES AND ANY APPROPRI ATE CUSTODI AL CARE TO AN
| MPAI RED | NFANT DURI NG HI' S OR HER LI FETI ME.

3. "PROGRAM' MEANS THE MEDICAL CARE AND ASS|I STANCE PROGRAM FOR
| MPAI RED | NFANTS AS ESTABLI SHED | N SECTI ON THREE HUNDRED SI XTY- NI NE- MM
OF TH S TI TLE.

S 369-MM ESTABLI SHVENT OF PROGRAM 1. THERE |S HEREBY ESTABLI SHED
WTH N THE OFFICE OF TEMPORARY AND DI SABI LI TY ASSI STANCE THE MEDI CAL
CARE AND ASSI STANCE PROGRAM FOR | MPAI RED | NFANTS.

2. NOTW THSTANDI NG ANY | NCONSI STENT PROVI SI ON OF LAW THE COWM SSI ONER
OF SUCH OFFI CE, SUBJECT TO THE APPROVAL OF THE DI RECTOR OF THE BUDCET,
MAY APPLY FOR APPROPRI ATE WAl VERS UNDER FEDERAL LAW AND REGULATI ON | F
NECESSARY OR TAKE OTHER ACTI ONS AS MAY BE REQUIRED TO SECURE FEDERAL
FI NANCI AL PARTI CI PATION | N THE COSTS OF THE PROGRAM MAY WAI VE OR MODI FY
ANY PROVI SIONS OF THI S CHAPTER OR REGULATION TO | MPLEMENT THI S TI TLE; OR
MAY PROMULGATE SUCH REGULATI ONS AS NECESSARY TO | MPLEMENT THI' S TI TLE.

S 369-NN. PROGRAM ELIGBILITY AND OPERATIONS. 1. | N ACCORDANCE W TH
REGULATI ONS OF THE COVM SSI ONER, A LOCAL SOCI AL SERVI CES DI STRICT SHALL
PAY ALL OF THE MEDI CAL AND OTHER RELATED COSTS, | NCURRED ON BEHALF OF,
OR I N CONNECTI ON W TH THE SUPPORT OF, AN |MPAIRED |INFANT DURING THE
ENTI RETY OF SUCH | NFANT' S LI FETI ME.
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2. FOR PURPCSES O DETERM NING ELIGBILITY UNDER TH' S TITLE, ANY
RESOURCES AVAI LABLE TO SUCH | NFANT, OR SUCH | NFANT' S HOUSEHOLD SHALL NOT
BE CONSI DERED NOR REQUI RED TO BE APPLI ED TO THE PAYMENT OF SUCH MEDI CAL
AND OTHER RELATED COSTS.

S 369-00. RELATIONSHIP OF PROGRAM TO MEDI CAL ASSI STANCE PROGRAM
NOTW THSTANDI NG ANY | NCONSI STENT PROVI SI ON OF LAW EXPENDI TURES | NCURRED
BY LOCAL SOCI AL SERVI CES DI STRICTS UNDER THI' S Tl TLE RELATED TO PROGRAM
EXPENSES SHALL BE CONSI DERED EXPENDI TURES UNDER THE PROGRAM OF MEDI CAL
ASS| STANCE FOR NEEDY PERSONS UNDER TI TLE ELEVEN OF THI'S ARTICLE AND
THERE SHALL BE PAID TO EACH SUCH DI STRI CT FI FTY PERCENT OF THE AMOUNT
EXPENDED BY SUCH DI STRICT UNDER THI S TI TLE, AND FOR THE ADM NI STRATI ON
THEREOF, AFTER FIRST DEDUCTING THEREFROM ANY FEDERAL FUNDS PROPERLY
RECEI VED OR TO BE RECElI VED ON ACCOUNT THEREOF

S 4. Paragraph (e) of subdivision 1 of section 2995-a of the public
health law is anended by adding a new subparagraph (iv) to read as
fol | ows:

(1'V) A STATEMENT | NDI CATI NG WHETHER A PHYSICI AN OR M DWFE HAS BEEN
DI SQUALI FIED AND IS | NELI A BLE FOR THE BENEFI TS OF PARTI Cl PATI NG | N THE
| MPAI RED | NFANT COVPENSATI ON FUND PROGRAM ESTABLI SHED | N SECTI ON El GHT-
Y-FOUR-B OF THE STATE FI NANCE LAW AS A RESULT OF CONDUCT DEEMED EGRE-
G OUS OR GROSSLY CONTRARY TO GENERALLY ACCEPTABLE MEDI CAL STANDARDS

S 5. Section 230 of the public health law is anmended by adding a new
subdi vision 10-a to read as foll ows:

10-A. SPECI AL PROVI SIONS RELATING TO EXPERT W TNESSES. | N CASES OF
MEDI CAL M SCONDUCT BASED UPON AN ALLEGATI ON THAT THE TESTI MONY G VEN BY
A PERSON WHO TESTI FIES AS AN EXPERT W TNESS FAI LS TO MEET PROFESSI ONAL
CLI NI CAL STANDARDS ACCEPTABLE TO THE OFFI CE, THE OFFICE, IN ADDITION TO
ANY OTHER PENALTY OR SANCTI ON OTHERW SE PERM TTED, MAY | MPCSE A ClVIL
PENALTY OF NOT LESS THAN FI FTY THOUSAND DOLLARS AGAI NST THE W TNESS, OR
SUSPEND OR PERMANENTLY REVOKE SUCH W TNESS' LI CENSE TO PRACTICE IN THI' S
STATE. SUCH A PROCEEDI NG SHALL BE G VEN PRIORITY BY THE BOARD, AND THE
BOARD SHALL RENDER A DECI SI ON W THI N NI NETY DAYS AFTER A COVPLAI NT HAS
BEEN RECEI VED.

S 6. Severability. If any clause, sentence, paragraph, subdivision or
part of this act, or the application thereof to any person or circum
stance, shall be adjudged by any court of conpetent jurisdiction to be
invalid or unconstitutional, such judgnent shall not affect, inpair or
invalidate the remai nder thereof, but shall be confined in its operation
to the clause, sentence, paragraph, subdivision or part of this act, or
in its application to the person or circunstance, directly involved in
the controversy in which such judgnment shall have been rendered.

S 7. This act shall take effect imediately and shall apply to any
cause of action which (i) has accrued prior to such date for which a
verdi ct has not yet been rendered, or (ii) accrues on or after such
dat e.



