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STATE OF NEW YORK

2661
2009- 2010 Regul ar Sessi ons
I N SENATE
February 26, 2009

Introduced by Sen. VOLKER -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the civil practice law and rules, in relation to the
attorney-client privilege

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph 2 of subdivision (a) of section 4503 of the civil
practice | aw and rul es, as added by chapter 430 of the laws of 2002, is
amended to read as foll ows:

2. Personal representatives. (A) For purposes of the attorney-client
privilege, if the client is a personal representative and the attorney
represents the personal representative in that capacity, in the absence
of an agreenment between the attorney and the personal representative to
the contrary:

(i) No beneficiary of the estate is, or shall be treated as, the
client of the attorney solely by reason of his or her status as benefi-
ciary; [and]

(ii) The existence of a fiduciary relationship between the persona
representative and a beneficiary of the estate does not by itself
constitute or give rise to any waiver of the privilege for confidentia
comuni cations made in the course of professional enploynent between the
attorney or his or her enployee and the personal representative who is
the client; AND

(I'11) 1F THE PRI VI LEGE FOR CONFI DENTI AL COVMMUNI CATI ONS | S ASSERTED BY
THE PERSONAL REPRESENTATI VE OR THE ATTORNEY, OR H' S OR HER EMPLOYEE, THE
TRI ER OF FACT MAY DRAW THE STRONGEST | NFERENCE AGAINST THE PERSONAL
REPRESENTATI VE THAT THE OPPOSI NG EVI DENCE | N THE RECORD PERM TS.

(B) For purposes of this paragraph, "personal representative" shal
nmean (i) the administrator, admnistrator c.t.a., ancillary admnistra-
tor, executor, prelimnary executor, tenporary adm nistrator or trustee
to whom |l etters have been issued within the neaning of subdivision thir-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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ty-four of section one hundred three of the surrogate's court procedure
act, (1l1) A TRUSTEE ACTI NG UNDER A LI FETIME TRUST, and [(ii)] (IIl) the
guardi an of an incapacitated conmmunicant if and to the extent that the

order appointing such guardi an under subdivision (c) of section 81.16 of
the nmental hygiene |aw or any subsequent order of any court expressly
provi des that the guardian is to be the personal representative of the
I ncapaci tated comunicant for purposes of this section; "beneficiary"
shall have the neaning set forth in subdivision eight of section one
hundred three of the surrogate's court procedure act and "estate" shal
have the neaning set forth in subdivision nineteen of section one
hundred three of the surrogate's court procedure act.
S 2. This act shall take effect imediately.



