Co~NOoOUI~,WNE

STATE OF NEW YORK

2244
2009- 2010 Regul ar Sessi ons
I N SENATE
February 13, 2009

Introduced by Sen. VOLKER -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the crimnal procedure law, in relation to the sealing
of certain crimnal records

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The crimnal procedure lawis anmended by adding a new
section 160.65 to read as foll ows:

S 160. 65 ORDER UPON TERM NATI ON OF CRI M NAL ACTI ON BY THE CONVI CTI ON FOR
APPLI CABLE NON- VI OLENT CRI M NAL OFFENSES.

1. AS USED IN THI S SECTI ON THE FOLLOW NG WORDS SHALL HAVE THE FOLLOW
| NG MEANI NGS:

(A) AN "ELI G BLE PERSON' MEANS A PERSON WHO HAS BEEN CONVI CTED OF AN
ELI G BLE FELONY OR AN ELId BLE M SDEMEANOR, PROVI DED HOAEVER, THAT NO
PERSON SHALL BE AN ELI G BLE PERSON WHERE SUCH PERSON HAS BEEN CONVI CTED
O MORE THAN TWO ELI G BLE FELONI ES OR MORE THAN TWO ELI G BLE M SDEMEA-
NORS OR SUCH PERSON HAS BEEN CONVI CTED OF A SPECI FI ED OFFENSE. A PERSON
'S NOT AN ELI A BLE PERSON FOR PURPOSES OF THIS SECTION | F SUCH PERSON
HAS BEEN CONVICTED IN ANY OTHER JURISDICTION OF AN OFFENSE WH CH
| NCLUDES ALL OF THE ESSENTI AL ELEMENTS OF ANY SPECI FI ED OFFENSE;

(B) "PROGRAM' MEANS THE SECOND CHANCE PROGRAM

(C©) "COW SSI ON' MEANS THE SECOND CHANCE COWM SSION.  SUCH COwWM SSI ON
SHALL AWARD RELIEF PROVIDED IN THI' S SECTI ON AND, SHALL CONSI ST OF FI VE
MEMBERS TO BE APPO NTED FOR TERMS OF THREE YEARS. THE GOVERNOR, THE
TEMPORARY PRESI DENT OF THE SENATE, AND THE SPEAKER OF THE ASSEMBLY SHALL
EACH APPO NT ONE MEMBER OF THE COVM SSI ON. TWO APPO NTMENTS SHALL BE
MADE BY THE NEW YORK STATE DI STRI CT ATTORNEYS ASSOCI ATION, ONE OF WHOM
SHALL SERVE AS A GEOGRAPHI C REPRESENTATI VE OF NEW YORK CI TY AND ONE OF
VWHOM SHALL SERVE AS A GEOGRAPHI C REPRESENTATI VE OF OTHER COUNTI ES;

(D) "ELIG BLE FELONI ES" MEANS CRIM NAL POSSESSION OF A CONTROLLED
SUBSTANCE | N THE FI FTH DEGREE AS DEFI NED | N SECTI ON 220. 06 OF THE PENAL

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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LAW CRIM NAL POSSESSI ON OF A CONTROLLED SUBSTANCE | N THE FOURTH DEGREE
AS DEFI NED I N SECTI ON 220. 09 OF THE PENAL LAW CRI M NAL PCSSESSI ON OF A
CONTROLLED SUBSTANCE | N THE THI RD DEGREE AS DEFI NED | N SECTI ON 220. 16 OF
THE PENAL LAW CRIM NAL POSSESSI ON OF A CONTROLLED SUBSTANCE | N THE
SECOND DEGREE AS DEFI NED I'N SECTI ON 220. 18 OF THE PENAL LAW CRI M NAL
PCSSESSI ON OF A CONTRCLLED SUBSTANCE I N THE FI RST DEGREE AS DEFI NED I N
SECTI ON 220.21 OF THE PENAL LAW CRI M NAL POSSESSI ON OF PRECURSORS OF
CONTROLLED SUBSTANCES AS DEFINED | N SECTION 220.60 OF THE PENAL LAW
CRI M NAL SALE OF A CONTRCLLED SUBSTANCE IN THE FI FTH DEGREE AS DEFI NED
IN SECTION 220.31 OF THE PENAL LAW CRIM NAL SALE OF A CONTROLLED
SUBSTANCE | N THE FOURTH DEGREE AS DEFI NED I N SECTI ON 220. 34 OF THE PENAL
LAW CRIM NAL SALE OF A CONTROLLED SUBSTANCE IN THE TH RD DEGREE AS
DEFINED [IN SECTION 220.39 O THE PENAL LAW CRIMNAL SALE OF A
CONTROLLED SUBSTANCE | N THE SECOND DEGREE AS DEFINED IN SECTI ON 220. 41
OF THE PENAL LAW CRIM NAL SALE OF A CONTROLLED SUBSTANCE IN THE FI RST
DEGREE AS DEFINED IN SECTION 220.43 OF THE PENAL LAW CRI M NAL
PCSSESSI ON OF MARI HUANA I N THE THI RD DEGREE AS DEFI NED I N SECTI ON 221. 20
OF THE PENAL LAW CRI M NAL POSSESSI ON OF MARI HUANA | N THE SECOND DEGREE
AS DEFI NED I N SECTI ON 221.25 OF THE PENAL LAW CRIM NAL POSSESSI ON OF
MARI HUANA I N THE FI RST DEGREE AS DEFI NED I N SECTI ON 221. 30 OF THE PENAL
LAW CRIM NAL SALE OF MARFHUANA IN THE THIRD DEGREE AS DEFINED IN
SECTION 221.45 OF THE PENAL LAW CRIM NAL SALE OF MARI HUANA I N THE
SECOND DEGREE AS DEFINED I'N SECTION 221. 50 OF THE PENAL LAW CRI M NAL
SALE OF MARIHUANA [N THE FI RST DEGREE AS DEFI NED | N SECTI ON 221. 55 OF
THE PENAL LAW CRIM NAL | NJECTION OF A NARCOTIC DRUG AS DEFINED I[N
SECTI ON 220.46 OF THE PENAL LAW CRI M NALLY USI NG DRUG PARAPHERNALI A | N
THE FI RST DEGREE AS DEFI NED | N SECTI ON 220.55 OF THE PENAL LAW AND
CRIM NAL SALE OF A PRESCRI PTI ON FOR A CONTROLLED SUBSTANCE AS DEFI NED | N
SECTI ON 220.65 OF THE PENAL LAW PROVI DED HONEVER, THAT "ELI G BLE FELO-
NI ES" SHALL NOT | NCLUDE ANY OF THE ENUMERATED CRIMES IN TH' S PARAGRAPH
WHERE THE CRI ME | N\VOLVED THE SALE OF A CONTROLLED SUBSTANCE OR MARI HUANA
TO A PERSON UNDER THE AGE OF SI XTEEN.

(E) "ELI d BLE M SDEMEANORS" MEANS CRI M NAL POSSESSI ON OF A CONTROLLED
SUBSTANCE | N THE SEVENTH DEGREE AS DEFINED IN SECTION 220.03 OF THE
PENAL LAW CRIMNAL POSSESSION OF MARIHUANA I N THE FI FTH DEGREE AS
DEFI NED I N SECTI ON 221.10 OF THE PENAL LAW CRI M NAL POSSESSI ON OF MARI -
HUANA I N THE FOURTH DEGREE AS DEFI NED I N SECTION 221.15 OF THE PENAL
LAW CRIMNAL SALE OF MARIHUANA IN THE FIFTH DEGREE AS DEFINED I N
SECTI ON 221.35 OF THE PENAL LAW CRIM NAL SALE OF MARIHUANA |IN THE
FOURTH DEGREE AS DEFI NED I N SECTI ON 221.40 OF THE PENAL LAW CRI M NALLY
USI NG DRUG PARAPHERNALI A | N THE SECOND DEGREE AS DEFINED |IN SECTION
220.50 OF THE PENAL LAW AND CRI M NALLY PGOSSESSI NG A HYPODERM C | NSTRU-
MENT AS DEFI NED | N SECTI ON 220.45 OF THE PENAL LAW PROVI DED HOWEVER,
THAT "ELI G BLE M SDEMEANOR' SHALL NOT | NCLUDE ANY OF THE ENUVMERATED
CRIMES IN TH'S PARAGRAPH WHERE THE CRIME |INVOLVED THE SALE OF A
CONTROLLED SUBSTANCE OR MARI HUANA TO A PERSON UNDER THE AGE OF SI XTEEN;
AND

(F) "SPECI FI ED OFFENSE" MEANS AN A-1 FELONY OFFENSE OTHER THAN AN
OFFENSE CONTAINED IN ARTICLE 220 OF THE PENAL LAW A VI OLENT FELONY
OFFENSE AS DEFI NED | N SECTI ON 70.02 OF THE PENAL LAW MANSLAUGHTER I N
THE SECOND DEGREE, VEH CULAR MANSLAUGHTER I N THE SECOND DEGREE, CRI M -
NALLY NEGLI GENT HOM Cl DE, AN OFFENSE DEFI NED | N ARTI CLE 130 OF THE PENAL
LAW | NCEST, OR AN OFFENSE DEFI NED I N ARTI CLE 263 OF THE PENAL LAW

2. AN ELI G BLE PERSON MAY HAVE ALL OFFICI AL RECORDS, PAPERS, DNA
SAMPLES AND JUDGVENTS AND ORDERS OF A COURT PERTAI NI NG TO AN ELI @ BLE
FELONY OR ELI G BLE M SDEMEANOR, EXCLUDI NG PUBLI SHED COURT DECI SIONS OR
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OPINIONS OR RECORDS AND BRIEFS ON APPEAL, RELATING TO THE ARREST OR
PROSECUTI ON OF SUCH PERSON FOR SUCH ELI G BLE FELONY OR ELI G BLE M SDE-
MEANOR, | NCLUDI NG ALL DUPLI CATES AND COPI ES THEREOF ON FI LE WTH THE
DVISION OF CRIMNAL JUSTICE SERVICES, SEALED FOR ALL PURPOSES OTHER
THAN THOSE RELATED TO LAW ENFORCEMENT AND CRI M NAL PRCSECUTI ON WHEN:

(A AMNMMTIME PERROD OF FIVE YEARS COMMENCING UPON THE MOST
RECENT DATE OF SENTENCE OR PAYMENT OF FI NE FOR THOSE PERSONS WHO HAVE
NOT BEEN SANCTI ONED TO A PERI OD OF | NCARCERATI ON AND FOR OTHER | NSTANCES
COMVENCI NG UPON THE COWMPLETI ON OF SUCH PERSON S TERM OF | MPRI SONVENT HAS
ELAPSED VWHEN SUCH PERSON HAS NOT BEEN SUBSEQUENTLY CONVICTED OF ANY
OTHER FELONY OR M SDEMEANOR OR TWO OR MORE NON- VEHI CLE AND TRAFFI C LAW
VI OLATI ONS; AND

(B) SUCH PERSON | S ELI G BLE TO APPLY FOR A SEALI NG MOTI ON PURSUANT TO
SuUBDI VI SI ON THREE OF THI S SECTI ON.

3. TO BE ELI G BLE TO APPLY FOR A SEALI NG MOTI ON FOR AN ELI G BLE FELONY
OR ELId BLE M SDEMEANCOR, THE PERSON MUST PRESENT VALI D DOCUMENTATI ON TO
THE COWM SSI ON EVI DENCI NG SATI SFACTORY FULFI LLMENT AND PARTI CI PATION I N
THE PROGRAM | NCLUDI NG EVI DENCE THAT THE PERSON | S FREE OF ALCOHOL OR
DRUG DEPENDENCE AT TI ME OF APPLI CATI ON FOR SEALI NG PROGRAM REQUI REMENTS
| NCLUDE COVPLETION OF AN |[|ND VIDUAL REHABILITATION PLAN THAT IS
PERFORVMED AND MONI TORED BY AN APPROVED JOB CORPS PROGRAM OR AN ACCRED-
| TED LI ST OF CONTRACTORS APPROVED BY THE DIVISION OF CRIM NAL JUSTI CE
SERVI CES AND THAT | NCLUDES:

(A) SUCCESSFUL COVPLETION OF A PUBLIC SERVI CE COVPONENT COF AT LEAST
ONE YEAR;

(B) SUCCESSFUL COWVPLETI ON OF ALCOHOL OR SUBSTANCE ABUSE TREATMENT AT A
PROGRAM LI CENSED BY THE OFFICE OF ALCOHOLI SM AND SUBSTANCE ABUSE
SERVI CES, PURSUANT TO ARTICLE N NETEEN OF THE MENTAL HYG ENE LAW | F
MANDATORY SCREENI NG OR ASSESSMENT | NDI CATES TREATMENT | S NECESSARY, AND
REGULAR MONI TORING OF SUCH PERSONS FOR A PERI GD OF AT LEAST ONE YEAR,
VWH CH CAN | NCLUDE DRUG TESTI NG | N ORDER TO ENSURE CONTI NUED SOBRI ETY;
AND

(© ATTAINMENT OF A CED OR HGH SCHOCL DIPLOVA, |F NOT ALREADY
OBTAI NED.

4. A PERSON WHO HAS SATI SFACTORI LY MET ALL THE REQUI REMENTS OF TH'S
SECTI ON MAY UPON MOTI ON APPLY TO THE COW SSI ON FOR AN CORDER GRANTI NG TO
SUCH PERSON THE RELI EF SET FORTH I N SUBDI VI SION TWO OF THI S SECTI ON. THE
APPLI CANT SHALL G VE NOI' LESS THAN SI XTY DAYS NOTI CE TO THE DI STRI CT
ATTORNEY W THI N EACH JURI SDI CTI ON THE APPLI CANT HAS A CONVI CTI ON AND THE
ATTORNEY GENERAL, | N SUCH CONVI CTI ONS AS THE ATTORNEY GENERAL HAS PROSE-
CUTED, OF THE I NTENTI ON TO REQUEST SUCH RELIEF. SUCH ORDER SHALL BE
GRANTED UNLESS THE DI STRI CT ATTORNEY W THI N TWENTY DAYS NOTI CE TO SUCH
PERSON OR H' S OR HER ATTORNEY DEMONSTRATES TO THE SATI SFACTION OF THE
COM SSION THAT THE | NTERESTS OF JUSTICE REQUI RE OTHERW SE, OR THE
COMM SSION ON I TS OAN MOTI ON W TH NOT LESS THAN TWENTY DAYS NOTICE TO
SUCH PERSON OR H'S OR HER ATTORNEY DETERM NES THAT THE | NTERESTS OF
JUSTI CE REQUI RE OTHERW SE. THE COWM SSI ON SHALL STATE THE REASONS FOR
SUCH DETERM NATION ON THE RECORD, THE RECORDS SHALL BE ORDERED SEALED
AND THE CLERK OF THE COURT WHEREIN SUCH CRIM NAL ACTION OR PROCEEDI NG
WAS TERM NATED SHALL | MMVEDI ATELY NOTI FY THE COW SSI ONER OF THE DI VI SI ON
OF CRIM NAL JUSTI CE SERVI CES THAT THE RECORD OF SUCH ACTI ON OR PROCEED-
I NG HAS BEEN SEALED.

5. THE PETI TI ONER AND THE DI STRI CT ATTORNEY CAN APPEAL THE DECI SI ON OF
THE COW SSI ON TO GRANT OR DENY THE SEALING MOTION. SUCH APPEAL MJST
TAKE PLACE WTH N TH RTY DAYS OF THE COW SSI ON' S DECI S| ON AND MUST BE
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MADE AS AN ARTI CLE SEVENTY-EI GHT PROCEEDI NG IN THE JURI SDI CTI ON VWHERE
SUCH PERSON S MOST RECENT CONVI CTI ON WAS ADJUDI CATED.

6. UPON RECElI PT OF NOTI FI CATI ON OF SUCH SEALI NG

(A) ALL OFFI CI AL RECORDS AND PAPERS, | NCLUDI NG JUDGVENTS AND ORDERS OF
A COURT BUT NOT | NCLUDING PUBLISHED COURT DECI SI ONS OR OPI NI ONS OR
RECORDS AND BRI EFS ON APPEAL, RELATING TO THE ARREST OR PROSECUTI ON,
| NCLUDI NG ALL DUPLI CATES AND COPI ES THERECF, ON FILE WTH THE DI VI SI ON
OF CRIM NAL JUSTI CE SERVI CES, ANY COURT, POLICE AGENCY, OR PROSECUTOR S
OFFI CE SHALL BE SEALED AND NOT MADE AVAI LABLE TO ANY PERSON OR PUBLI C OR
PRI VATE AGENCY; AND

(B) SUCH RECORDS SHALL BE MADE AVAI LABLE TO THE PERSON ACCUSED OR TO
SUCH PERSON S DESI GNATED AGENT, AND SHALL BE MADE AVAILABLE TO (1) A
PROSECUTOR, A LAW ENFORCEMENT AGENCY, OR A COURT WH CH HAS RESPONSI Bl L-
I TY FOR CRI M NALLY | NVESTI GATI NG, PROSECUTI NG, OR ADJUDI CATI NG THE | NDI -
VI DUAL; (11) ANY STATE OR LOCAL OFFI CE OR AGENCY W TH RESPONSI BI LI TY FOR
THE | SSUANCE OF LI CENSES TO POSSESS GUNS, WHEN THE ACCUSED HAS MADE
APPLI CATI ON FOR SUCH A LICENSE; OR (I11) ANY PROSPECTI VE CITY, STATE, OR
FEDERAL EMPLOYER OR AGENCY, | NVCLVED | N | NVESTI GATI NG AND/ OR PROSECUTI NG
UNDER CRIM NAL OR CIVIL STATUTES | NCLUDI NG EMPLOYERS OF POLI CE OFFI CERS
OR PEACE OFFICERS AS DEFINED IN SUBDIVISIONS TH RTY-THREE  AND
TH RTY-FOUR OF SECTION 1.20 OF TH S CHAPTER, | N RELATION TO AN APPL| CA-
TI ON FOR EMPLOYMENT AS AN EMPLOYEE OF A CITY, STATE OR FEDERAL EMPLOYER
OR AGENCY | NVOLVED | N | NVESTI GATI NG ANDY OR PROSECUTI NG UNDER CRI M NAL OR
CIVIL STATUTES I NCLUDI NG AS A POLI CE OFFI CER OR PEACE OFFI CER; PROVI DED
HOANEVER, THAT EVERY PERSON WHO | S AN APPLICANT FOR THE POSITION OF
PCLI CE OFFI CER, PEACE OFFI CER, OR ANY OTHER PROSPECTI VE CI TY, STATE OR
FEDERAL EMPLOYER OR AGENCY, | NVCLVED | N | NVESTI GATI NG AND/ OR PROSECUTI NG
UNDER CRIM NAL OR CIVIL STATUTES SHALL BE FURNI SHED WTH A COPY OF ALL
RECORDS OBTAINED UNDER TH' S PARAGRAPH AND AFFORDED AN COPPORTUNI TY TO
MAKE AN EXPLANATI ON THERETO.

7. EXCEPT AS PROVI DED I N PARAGRAPH (B) OF SUBDIVISION SIX OF TH'S
SECTION, THE SEALED CONVICTION OR CONVICTIONS SHALL NOT OPERATE AS A
DI SQUALI FI CATI ON OF ANY PERSON TO PURSUE OR ENGAGE | N ANY LAWFUL ACTI V-
I TY, OCCUPATI ON, PROFESSION, OR CALLING EXCEPT WHERE SPECI FI CALLY
REQUI RED OR PERM TTED BY STATUTE OR UPON SPECI FIC AUTHORI ZATION OF A
SUPERI OR COURT, NO SUCH PERSON SHALL BE REQUI RED TO DI VULGE | NFORMVATI ON
PERTAI NI NG TO THE SEALED RECORD. SUCH PERSON SHALL BE PERM TTED TO
RESPOND | N THE NEGATI VE TO THE QUESTI ON, "HAVE YOU EVER BEEN CONVI CTED
OF A M SDEMEANOR OR A FELONY?", OR TO ANY QUESTION WTH THE SAME
SUBSTANTI VE CONTENTS.

8. THE KNOW NG AND | NTENTI ONAL DI SSEM NATI ON OF SEALED | NFORMATI ON OR
THE | MPROPER ACQUI SI TI ON OF | NFORVATI ON THAT HAS BEEN SEALED W LL RESULT
IN A PENALTY OF A FINE UP TO ONE THOUSAND DOLLARS FOR EACH SUCH
VI OLATI ON.

9. A PERSON PARTIC PATING IN TH S PROGRAM W LL BE REQUI RED TO PAY A
PORTI ON OF THE COSTS OF PARTI Cl PATI NG | N THE PROGRAM AND FI LI NG FEES TO
THE COWM SSI ON, CONTI NGENT UPON SUCH PERSON S | NCOVE AND ABI LI TY TO PAY.

10. THE SEALI NG ORDER W LL BE AUTOVATI CALLY REPEALED AND THE DI VI S| ON
OF CRIM NAL JUSTI CE SERVI CES W LL UNSEAL ANY SUCH RECORDS THAT HAD BEEN
PREVI QUSLY SEALED BY VIRTUE OF PARTICI PATION IN TH S PROGRAM ON THE
SUBSEQUENT CONVI CTI ON OF SUCH PERSON FOR ANY M SDEMEANOR OR FELONY
OFFENSE. N THE EVENT THAT SUCH A PERSON | S SUBSEQUENTLY CONVI CTED AND
SENTENCED TO A TERM OF PROBATI ON, THE PROBATI ON OFFI CER ASSI GNED TO SUCH
PERSON SHALL BE RESPONSI BLE FOR NOTI FYI NG SUCH PERSON S CURRENT EMPLOYER
THAT SUCH PERSON S CRI M NAL RECORD HAS BEEN UNSEALED.
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11. AN ELI G BLE PERSON MAY APPLY FOR RELIEF UNDER THI' S SECTION FOR
CRI M NAL OFFENSES WHI CH OCCURRED ANY TI ME PRI OR TO THE EFFECTI VE DATE OF
THI S SECTI ON.

S 2. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have become a | aw, provided however t hat
any eligible person may apply for relief pursuant to this act for crim -
nal of fenses occurring prior to the effective date of this act.



