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STATE OF NEW YORK

2067
2009- 2010 Regul ar Sessi ons
I N SENATE
February 11, 2009

Introduced by Sens. HUNTLEY, ADAMS, DI AZ, ESPADA, MONSERRATE, PARKER,
SAMPSQN, SCHNEI DERMAN, STAVI SKY -- read twi ce and ordered printed, and
when printed to be commtted to the Commttee on Consuner Protection

AN ACT to anend the agriculture and markets law, in relation to certain
peri shabl e foods

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 16 of the agriculture and narkets | aw i s anended by
addi ng a new subdivision 44 to read as foll ows:

44. (A) RECEI VE AND EVALUATE COVPLAINTS AND INFTIATE HHS OR HER OWN
| NVESTI GATI ONS RELATI NG TO MATTERS PROVI DED I N ARTI CLE TWELVE-B OF THI S
CHAPTER, RELATING TO CERTAIN PERI SHABLE FOODS, AND TAKE APPROPRI ATE
ACTI ON RELATED THERETO, | NCLUDI NG STOP SALE ORDERS WHERE NECESSARY AND
PROPER.

(B) THE COW SSI ONER SHALL HAVE THE POAER, AFTER REASONABLE NOTI CE AND
HEARI NG TO DETERM NE THE REASONABLENESS OF ANY STATEMENT OR REPRESEN-
TATION AS TO THE DATE AND CONDI TI ONS OF STORAGE AFFI XED PURSUANT TO
ARTI CLE TWELVE-B OF TH S CHAPTER

S 2. The agriculture and nmarkets |law is amended by adding a new arti-
cle 12-B to read as foll ows:

ARTI CLE 12-B
PERI SHABLE FOODS
SECTI ON 156-J. STATEMENT OF LEGQ SLATI VE FI NDI NGS AND PURPCSES.
156- K. DEFI NI Tl ONS.
156- L. LABELLI NG REQUI REMENTS.
156-M EXEMPTI ONS.
156- N. EXCEPTI ONAL Cl RCUMSTANCES.
156- O. ENFORCEMENT.
156- P. RULES AND REGULATI ONS.

S 156-J. STATEMENT OF LEQ SLATI VE FI NDI NGS AND PURPCSES. THE LEGQ SLA-

TURE HEREBY FI NDS AND DECLARES THAT:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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1. CONSUMERS CANNOT BE CERTAI N THAT FOOD OFFERED FOR SALE |'S FRESH OR
THAT I T WLL REMAIN FRESH FOR A REASONABLE PERIOD OF TIME AFTER IT IS
PURCHASED. THE LEG SLATURE PARTI CULARLY RECOGNI ZES CONSUMER CONCERN W TH
THE FRESHNESS OF FOODS |NCLUDING BUT NOT LIM TED TO, MEAT, POULTRY,
FI SH, DAl RY PRODUCTS, EGGS, FRU T, VEGETABLES, AND BAKED GOODS.

2. THE LEG SLATURE FURTHER FI NDS THAT THE FOOD | NDUSTRY' S PRACTI CE OF
CONTROLLI NG FOOD FRESHNESS THROUGH CODED DATES HAS PROVEN | NADEQUATE FOR
PROTECTI ON OF THE PUBLI C.

3. THE LEG SLATURE DECLARES THAT A MANDATORY SYSTEM OF CLEAR AND LEG -
BLE DATI NG ACCOVPANI ED BY A STATEMENT OF RECOMMENDED CONDI TI ONS OF STOR-
AGE |'S THE BEST WAY TO ASSURE CONSUMERS OF THE FRESHNESS OF THE GOODS
THAT THEY BUY | N STORES.

S 156-K. DEFI NI TIONS. FOR THE PURPOSES OF THI' S ARTI CLE, THE FOLLOW NG
TERMS SHALL HAVE THE FOLLON NG MEANI NGS:

1. "FOOD STORE'" MEANS A STORE SELLING FOOD AT RETAIL, WHICH STORE IS
NOT PRI MARILY ENGAGED IN THE SALE OF FOOD FOR CONSUMPTI ON ON THE PREM
| SES;

2. "PERI SHABLE FOODS' MEANS AND | NCLUDES (A) EGGS, GRADE AA, GRADE A,
AND GRADE B SHELL EGGS;

(B) ALL PRE-PACKAGED, FULLY OR PARTI ALLY PREPARED BAKED GOODS WHI CH
HAVE A MO STURE CONTENT EXCEEDI NG EI GHTEEN PERCENT, WTH OR W THOUT
ADDI TI VES, KNOWN AS:

(1) BREADS, ROLLS AND BUNS AS DEFI NED PURSUANT TO TI TLE 21, CHAPTER 1,
PART 136.110 OF THE CODE OF FEDERAL REGULATI ONS, EXCEPT THOSE KNOWN AS
FRU TCAKES;

(11) CAKES, PASTRIES, AND COOKI ES, EXCEPT THOSE THAT ARE OFFERED FOR
SALE 1N | NDI VI DUAL, PORTI ON PACK, SNACK- TYPE PACKAGES;

(I'11) ENGLISH MJFFINS, CORN MJFFINS, BRAN MUFFI NS, AND OTHER SI M LAR
PRODUCTS;

(C) THE FOLLOW NG PREPACKAGED DAl RY AND DAl RY- TYPE PRODUCTS:

(1) THOSE PRODUCTS W TH OR W THOUT ADDI TI VES OR FLAVORI NGS, KNOWN AS
CHEESE, AS DEFI NED PURSUANT TO TI TLE 21, CHAPTER 1, PART 133 OF THE CODE
OF FEDERAL REGULATI ONS, THAT CONTAI N FI FTY PERCENT OR MORE MO STURE I N
THE FI NI SHED PRODUCT;

(11) LOMFAT, MILLTI-VITAM N, MILTI-M NERAL TYPE M LK PRODUCTS WHI CH
ARE NORMALLY STORED AT TEMPERATURES BETWEEN THI RTY- TWD DEGREES FAHREN-
HEI T AND FORTY DEGREES FAHRENHEI T;

(111) FLAVORED M LK;

(1V)  CULTURED M LK, CULTURED M LK PRODUCTS, CULTURED SKIM M LK, AND
CULTURED SKI M M LK PRODUCTS, W TH OR W THOUT FRUI TS, VEGETABLES, MEATS,
CHEESES, OR OTHER ADDI TI VES;

(V) M LK SHAKE;

(V) EGENOG

(VIT) YOGURT, MADE FROM SKIMM LK OR WHOLE MLK, WTH OR W THOUT
FRU TS, VEGETABLES, MEATS, OR OTHER ADDI Tl VES;

(VI 11) WH PPED CREAM AND | NSTANT WHI PPED CREAM

(IX) "SOUR CREAM CULTURED CREAM SALAD CREAM AND NON- CULTURED SOUR
CREAM W TH OR W THOUT CULTURED HALF AND HALF:

SOUR HALF AND HALF, CULTURED HALF AND HALF, NON CULTURED SOUR HALF
AND HALF, AND NON- CULTURED HALF AND HALF:

(XI) DAl RY DRESSI NG AND DAl RY DI P;

(XI'1) NON- DAl RY COFFEE CREAMERS WHI CH ARE NORMALLY STORED AT TEMPER-
ATURES BETWEEN THI RTY- TWD DEGREES FAHRENHEI T AND FORTY DEGREES FAHREN-
HEI T; AND

(D) ALL PRE- PACKAGED, PREPARED FOODS WHI CH REQUI RE REFRI GERATI ON.
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3. "RETAIL" OR "RETAIL SALE" MEANS A SALE TO A CONSUMER OR TO ANY
PERSON FOR ANY PURPCSE OTHER THAN FOR RESALE;

4. "SELL" OR "OFFER TO SELL" MEANS THE ACT OF SELLI NG DI SPLAYI NG OR
OFFERI NG FOR RETAIL SALE FOR OFF- PREM SES HUMAN CONSUMPTI ON.

S 156-1. LABELLI NG REQUI REMENTS. 1. NO FOOD STORE SHALL OFFER FOR
RETAI L SALE ANY PERI SHABLE FOOD UNLESS THE CONTAI NER OF SUCH PERI SHABLE
FOOD | S LABELLED I N ACCORDANCE W TH SUBDI VI SION TWO OF THI S SECTI ON  AND
STAVPED, PRI NTED, OR OTHERW SE PLAI NLY AND CONSPI CUOUSLY MARKED W TH THE
FOLLOW NG | NFORVATI ON:

(A) THE LAST DAY OR DATE OF SALE OR THE LAST DAY OR DATE FOR RECOM
MENDED USAGE; AND

(B) A STATEMENT | NDI CATI NG RECOMVENDED CONDI TI ONS OR METHODS OF STOR-
AGE.

2. THE | NFORVATI ON REQUI RED BY SUBDI VI SI ON ONE OF TH S SECTI ON SHALL
BE CLEARLY MARKED ON EACH AND EVERY PACKAGE OR | TEM AS FOLLOWS:

(A) THE | NFORVATI ON SHALL APPEAR ON THE TOP COVER OR PRI NCI PAL FRONT
OR BACK PANEL OF | TS CONTAI NER OR ON A LABEL AFFI XED THERETO, OR

(B) A NOTICE SHALL APPEAR ON THE TOP COVER OR PRI NCl PAL FRONT OR BACK
PANEL OR ON THE LABEL AFFI XED THERETO | NDI CATING THE LOCATION ON THE
PACKAGE OF SUCH | NFORMATI ON.

S 156-M EXEMPTI ONS. THE REQUI REMENTS OF SECTION ONE HUNDRED
FIFTY-SI X-1 OF TH S ARTI CLE SHALL NOT APPLY TO

1. ANY PRODUCT STORED AT OR BELOW A TEMPERATURE OF THI RTY-TWO DEGREES
FAHRENHEI T | N ACCORDANCE W TH THE RECOMVENDATI ON OF THE MANUFACTURER OR
PROCESSOR;

2. ANY PRODUCT HEREI NABOVE DES|I GNATED WHI CH | S STERI LI ZED WHEN HERMET-
| CALLY SEALED AND PACKAGED AND |'S SO NMAI NTAINED UNTIL THE TIME OF SALE
BY A FOOD STORE TO THE PUBLI C,

3. ANY PRODUCT MADE FROM PRODUCTS AFTER THE DATE MARKED WHERE SUCH
SECONDARY PRODUCTS ARE THE RESULT OF AN ADDI TI ONAL PROCESSI NG STAGE;

4. ANY COVPANY OMNED STORES, COMMONLY KNOWN AS "THRIFT STORES', AT
VWH CH CERTAI N PRCDUCTS ARE SOLD OR OFFERED FOR SALE, AT A REDUCED PRI CE,
AFTER THE RECOMVENDED SELL- BY- DATE FOR SUCH GOODS; AND

5.  ANY PACKAGE WHI CH CONTAI NS SMALLER PACKAGES OF FOOD PRODUCT | F THE
SMALLER PACKAGES BEAR LABEL | NFORMATION WH CH COWLIES WTH THE
PROVI SIONS OF THI'S SECTI ON AND | F THAT | NFORVATI ON | S READI LY ACCESSI BLE
TO THE CONSUMER.

S 156-N. EXCEPTI ONAL Cl RCUMSTANCES. UPON WRI TTEN APPLI CATI ON TO THE
COW SSI ONER, AND UPON A SHOW NG OF EXCEPTI ONAL Cl RCUMSTANCES, A FOOD
STORE MAY BE GRANTED AN EXTENSI ON I N WRI TI NG NOT TO EXCEED SI X MONTHS,
IN VH CH TO COWLY, |N VWHOLE OR I N PART, WTH THE REQUI REMENTS OF THI' S
ARTI CLE. I N THE EVENT THAT A FOOD STORE HAS SUBSTANTI ALLY COVPLI ED W TH
THE REQUI REMENTS OF THI S ARTI CLE DURI NG THE PREVI OUSLY GRANTED EXTENSI ON
PERI OD, BUT EXCEPTI ONAL Cl RCUMSTANCES EXI ST WHI CH RENDER FULL COWVPLI ANCE
DURI NG THE EXTENSI ON PERI CD | MPGSSI BLE, | MPRACTI CABLE, OR CREATE UNDUE
FI NANCI AL HARDSHI P, A FOOD STORE MAY APPLY I N WRI TI NG TO THE COWM SSI O\-
ER FOR AN ADDI TI ONAL FI NAL EXTENSI ON | N ORDER TO FULLY COWMPLY WTH THI S
ARTI CLE. ANY REQUEST FOR AN ADDI TI ONAL FI NAL EXTENSI ON MJUST BE SUPPORTED
BY EVI DENCE OF EXCEPTI ONAL Cl RCUMSTANCES AND SUBSTANTI AL COVPLI ANCE
DURI NG THE PREVI QUSLY GRANTED EXTENS| ON PERI OD.

S 156-0O ENFORCEMENT. 1. WHENEVER THE COWM SSIONER OR H' S OR HER
REPRESENTATI VE SHALL FI ND ANY FOOD STORE IN VIOLATION OF TH' S ARTI CLE,
THE COWM SSI ONER OR H' S OR HER REPRESENTATI VE MAY | SSUE A WRI TTEN " STOP
SALE ORDER' TO SUCH FOOD STORE WARNI NG OF SUCH VI OLATI ON.  ANY SUCH ORDER
MAY DI RECT THE FOOD STORE TO REMOVE FROM SALE OR DI SPOSE OF ANY PERI SH-
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ABLE FOOD FOUND TO BE I N VI OLATI ON OF SECTI ON ONE HUNDRED FI FTY-SI X-1 OF
TH S ARTI CLE.

2. ANY FOOD STORE WHI CH HAS BEEN | SSUED A "STOP SALE ORDER' PURSUANT
TO SUBDI VI SION ONE OF THI'S SECTI ON AND WHI CH FAILS TO FOLLOW ANY ONE  OR
MORE DI RECTI VES SET FORTH THEREI N SHALL BE SUBJECT TO A CIVIL PENALTY IN
AN AMOUNT NOT TO EXCEED FI VE HUNDRED DOLLARS.

S 156-P. RULES AND REGULATIONS. THE COW SSI ONER | S AUTHORI ZED AND
DI RECTED TO PROMULGATE ANY RULES AND REGULATI ONS NECESSARY AND APPROPRI -
ATE FOR THE | MPLEMENTATI ON OF THI' S ARTI CLE.

S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw, provided, however that effective imedi ate-
ly, the addition, anendnent and/or repeal of any rules or regulations
necessary for the inplenmentation of the foregoing provisions of this act
on its effective date are authorized and directed to be made and
conpl eted on or before such effective date.



