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STATE OF NEW YORK

2038
2009- 2010 Regul ar Sessi ons
I N SENATE
February 11, 2009

Introduced by Sen. DeFRANCISCO -- read tw ce and ordered printed, and
when printed to be conmtted to the Cormittee on Judiciary

AN ACT to anend the estates, powers and trusts law, in relation to the
di sposition of property when persons die sinultaneously and to repeal
section 2-1.6 of such lawrelating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 2-1.6 of +the estates, powers and trusts lawis
REPEALED and a new section 2-1.6 is added to read as fol |l ows:

S 2-1.6 DI SPCsSI TI ON OF PROPERTY WHERE A PERSON DIES WTHIN ONE HUNDRED
TVENTY HOURS OF ANOTHER PERSON OR ANY OTHER EVENT

(A) EXCEPT AS PROVI DED | N PARAGRAPH (B) OF THI' S SECTI ON:

(1) WHERE, UNDER ARTICLES 4 AND 5 OF THI S CHAPTER, THE TI TLE TO PROP-
ERTY OR THE DEVOLUTI ON OF PROPERTY DEPENDS UPON AN | NDI VIDUAL'S SURVI -
VORSHI P OF THE DEATH OF ANOTHER | NDI VI DUAL, AN I NDI VI DUAL WHO | S NOT
ESTABLI SHED BY CLEAR AND CONVI NCI NG EVI DENCE TO HAVE SURVI VED THE OTHER
| NDI VI DUAL BY ONE HUNDRED TWENTY HOURS |'S DEEMED TO HAVE PREDECEASED THE
OTHER | NDI VI DUAL.

(2) FOR PURPOSES OF A PROVI SION OF A GOVERNI NG | NSTRUVENT THAT RELATES
TO AN |INDIVIDUAL SURVIVING AN EVENT, |NCLUDING THE DEATH OF ANOTHER
| NDI VI DUAL, AN | NDI VI DUAL WHO | S NOT ESTABLI SHED BY CLEAR AND CONVI NCI NG
EVI DENCE TO HAVE SURVI VED THE EVENT BY ONE HUNDRED TWENTY HOURS IS
DEEMED TO HAVE PREDECEASED THE EVENT.

(3) VWHERE A DI SPOSI TI ON OF PROPERTY UNDER A GOVERNI NG | NSTRUMENT (1)
DEPENDS UPON THE Tl ME OF DEATH OF TWO OR MORE BENEFI Cl ARI ES DESI GNATED
TO TAKE ALTERNATIVELY BY REASON OF SURVI VI NG AN EVENT, | NCLUDI NG THE
DEATH OF ANOTHER | NDI VI DUAL, AND (I1) IT I'S NOT ESTABLI SHED BY CLEAR AND
CONVI NCI NG EVI DENCE THAT SUCH BENEFI Cl ARI ES HAVE SURVI VED THE EVENT BY
ONE HUNDRED TVENTY HOURS, THE PROPERTY THUS DI SPOSED OF SHALL BE DI VI DED
INTO AS MANY EQUAL PORTI ONS AS THERE ARE ALTERNATI VE BENEFI Cl ARI ES AND
SUCH PORTI ONS SHALL BE DI STRI BUTED RESPECTI VELY TO THOSE WHO WOULD HAVE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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TAKEN THE WHOLE PROPERTY |IN THE EVENT THAT THE DESI GNATED BENEFI CI ARY
THROUGH WHOM THEY TAKE HAD SURVI VED.

(4) WHERE I T IS NOT ESTABLI SHED BY CLEAR AND CONVI NCI NG EVI DENCE THAT
ONE OF TWO CO-OMNERS WTH RIGHT OF SURVIVORSHI P SURVIVED THE OTHER
CO OMNER BY ONE HUNDRED TWENTY HOURS, ONE- HALF OF THE PROPERTY PASSES AS
|F ONE HAD SURVI VED BY ONE HUNDRED TWENTY HOURS AND ONE- HALF AS | F THE
OTHER HAD SURVI VED BY ONE HUNDRED TVENTY HOURS. VWHERE THERE ARE MORE
THAN TWDO CO OAMNERS AND I T IS NOT ESTABLI SHED BY CLEAR AND CONVI NCI NG
EVI DENCE THAT AT LEAST ONE OF THEM SURVI VED THE OTHERS BY ONE HUNDRED
TVENTY HOURS, THE PROPERTY PASSES I N THE PROPORTI ON THAT ONE BEARS TO
THE WHOLE NUMBER OF CO- OANERS.

(B) THE SURVI VAL REQUI REMENTS OF PARAGRAPH (A) OF THIS SECTION SHALL
NOT APPLY | F:

(1) THE GOVERNI NG | NSTRUMENT CONTAI NS LANGUAGE DEALI NG EXPLI CI TLY W TH
SI MULTANEOUS DEATHS OR DEATHS IN A COMMON DI SASTER AND THAT LANGUAGE | S
OPERABLE UNDER THE FACTS OF THE CASE.

(2) THE GOVERNI NG | NSTRUMENT EXPRESSLY | NDI CATES THAT AN I NDI VIDUAL | S
NOT REQUI RED TO SURVI VE AN EVENT, | NCLUDI NG THE DEATH OF ANOTHER | NDI -
VI DUAL, BY ANY SPECI FI ED PERI OD OR EXPRESSLY REQUI RES THE | NDI VI DUAL TO
SURVI VE THE EVENT FOR A SPECI FI ED PERI OD. HOWEVER, SURVI VAL OF THE EVENT
OR THE SPECI FI ED PERI OD MUST BE ESTABLI SHED BY CLEAR AND CONVI NCI NG
EVI DENCE.

(3) THE IMPCSITION OF A ONE HUNDRED TWENTY-HOUR REQUI REMENT OF
SURVI VAL WOULD CAUSE A NONVESTED PROPERTY |INTEREST OR A PONER OF
APPO NTMENT TO BE | NVALI D UNDER SECTION 9-1.1 OF TH S CHAPTER. HOWEVER,
SURVI VAL MUST BE ESTABLI SHED BY CLEAR AND CONVI NCI NG EVI DENCE.

(4) THE APPLICATION OF A ONE HUNDRED TWENTY-HOUR REQUI REMENT OF
SURVI VAL TO MULTI PLE GOVERNI NG | NSTRUMVENTS WOULD RESULT | N AN UNI NTENDED
FAILURE OR DUPLICATION OF A DI SPCSITION. HOAEVER, SURVI VAL MUST BE
ESTABLI SHED BY CLEAR AND CONVI NCI NG EVI DENCE.

(5) I TS APPLI CATI ON WOULD RESULT I N A TAKING OF THE | NTESTATE ESTATE
BY THE STATE.

(6) THE SURVI VI NG SPOUSE EXERCI SED THE RI GHT OF ELECTI ON UNDER SECTI ON
5-1.1-A OF TH'S CHAPTER, BUT DI ED LESS THAN ONE HUNDRED TWENTY HOURS
AFTER THE DEATH OF THE DECEASED SPOUSE.

(© FOR PURPOSES OF THI'S SECTI ON, "GOVERNI NG | NSTRUMVENT" MEANS A DEED,
W LL, TRUST, | NSURANCE OR ANNUI TY PCLI CY, BANK ACCOUNT IN TRUST FORM
SECURI TY REQ STRATION | N BENEFI Cl ARY FORM (TOD), PENSI ON, PROFI T- SHAR-
I NG RETI REMENT, OR SI M LAR BENEFI T PLAN, | NSTRUMVENT CREATING OR EXER-
ClSING A POAER OF APPO NTMENT OR A PONER OF ATTORNEY, OR A DI SPCSI Tl VE,
APPO NTI VE, OR NOM NATI VE | NSTRUMVENT OF ANY SIM LAR TYPE.

S 2. This act shall take effect imedi ately, provided that:

(1) any action or proceeding conmenced prior to the effective date of
this act shall not be inpaired by this act. If a right is acquired,
exti ngui shed, or barred upon the expiration of a prescribed period of
time that has conmenced pursuant to the provisions of any statute prior
to the effective date of this act, such provisions shall remain in force
with respect to such right; and

(2) any rule of construction or presunption provided by this act shall
apply to governing instrunents executed, including bank accounts opened,
before the effective date of this act unless there is a clear indication
of a contrary intent.



