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STATE OF NEW YORK

1984
2009- 2010 Regul ar Sessi ons
I N SENATE
February 10, 2009

Introduced by Sen. DIAZ -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Education

AN ACT to anend the education law, in relation to establishing the
students with disabilities school choice act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The education |law is anmended by adding a new article 107 to
read as foll ows:
ARTI CLE 107
STUDENTS W TH DI SABI LI TI ES SCHOOL CHO CE ACT
SECTI ON 5300. SHORT TI TLE.
5301. DEFI NI Tl ONS.
5302. GENERAL PROVI SI ONS.
5303. RESPONSI BI LI TIES OF THE RESI DENT SCHOOL DI STRI CT.
5304. RESPONSI BI LI TI ES OF THE DEPARTMENT.
5305. ACCOUNTABI LI TY FOR PARTI Cl PATI NG SCHOCOLS.
5306. RESPONSI BI LI TIES OF THE SCHOLARSH P STUDENTS AND THEIR
PARENTS.
S 5300. SHORT TITLE. TH'S ARTICLE SHALL BE KNOAWN AND MAY BE Cl TED AS
THE " STUDENTS W TH DI SABI LI TI ES SCHOCOL CHO CE ACT".
S 5301. DEFINITIONS. 1. "PROGRAM' MEANS THE SPECI AL NEEDS SCHOLARSH P
PROGRAM
2. "ELIG BLE STUDENT" MEANS ANY ELEMENTARY OR SECONDARY STUDENT
ATTENDI NG PUBLI C SCHOOL | N THE STATE W TH AN | NDI VI DUAL EDUCATI ON PLAN,
| NCLUDI NG BUT NOT LIMTED TO STUDENTS WHO ARE MENTALLY HANDI CAPPED,
SPEECH AND LANGUAGE | MPAIRED, DEAF OR HARD OF HEARING VI SUALLY
| MPAI RED, DUAL SENSORY | MPAI RED, PHYSI CALLY | MPAI RED, EMOTI ONALLY HAND-
| CAPPED, SPECI FI C LEARNI NG DI SABLED, AUTI STI C, OR HOSPI TALI ZED OR HOVE-
BOUND DUE TO | LLNESS OR DI SABI LI TY.
3. "PARENT" INCLUDES A GUARDI AN, CUSTODIAN OR OTHER PERSON W TH
AUTHORI TY TO ACT ON BEHALF OF THE CHI LD.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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4. "RESIDENT SCHOOL D STRICT" MEANS THE PUBLIC SCHOOL DI STRICT I N
VWH CH THE STUDENT RESI DES.

5. "DEPARTMENT" MEANS THE EDUCATI ON DEPARTMENT OF THE STATE OF NEW
YORK.

6. " PARTI Cl PATI NG SCHOOL" MEANS ElI THER A PUBLI C SCHOOL OUTSI DE OF THE
RESI DENT SCHOCL DI STRI CT OR ANY NON- PUBLI C SCHOOL THAT PROVI DES EDUCA-
TI ON TO ELEMENTARY AND/ CR SECONDARY STUDENTS THAT HAS NOTIFIED THE
DEPARTMENT OF THEIR I NTENTI ON TO PARTI Cl PATE | N THE PROGRAM AND COWVPLY
WTH ITS REQUI REMENTS. PARTI Cl PATI NG SCHOCL SHALL  ALSO | NCLUDE
QUT- OF- STATE PRI VATE SCHOCLS THAT OFFER | NNOVATI VE SERVI CES UNAVAI LABLE
IN THE STATE.

S 5302. GENERAL PROVI SIONS. 1. ANY PARENT OF A PUBLIC SCHOOL SPECI AL
NEEDS STUDENT WHO IS DI SSATI SFIED W TH THE STUDENT' S PROGRESS SHALL
QUALI FY FOR A SCHOLARSHI P FROM THE STATE FOR THE CHI LD TO ENROLL IN AND
ATTEND A NON- PUBLI C SCHOOL | F:

(A) THE SPECI AL NEEDS STUDENT HAS HAD AN | NDI VI DUAL EDUCATI ON PLAN
VWRI TTEN I N ACCORDANCE W TH THE RULES OF THE DEPARTMENT; AND

(B) THE STUDENT HAS BEEN ACCEPTED FOR ADM SSION AT A PARTI Cl PATI NG
SCHOCL; AND

(© THE PARENT HAS REQUESTED A SCHOLARSHI P FROM THE STATE BEFORE THE
DEADLI NE ESTABLI SHED BY THE DEPARTMENT.

2. THE DEPARTMENT SHALL | NFORM THE RESI DENT SCHOOL DI STRICT THAT A
SPECI AL NEEDS STUDENT HAS REQUESTED A SPECI AL NEEDS SCHOLARSHI P. THE
RESI DENT SCHOOL DI STRI CT SHALL W THI N THREE BUSI NESS DAYS PROVIDE THE
DEPARTMENT W TH A COPY OF THE STUDENT' S MOST CURRENT | NDI VI DUAL EDUCA-
TI ON PLAN.

3. UPON RECElI PT OF THE SPECI AL NEEDS STUDENT' S REQUEST FOR A SCHOLAR-
SHI P, THE DEPARTMENT SHALL REVI EW THE | NDI VI DUAL EDUCATI ON PLAN DRAFTED
BY THE STUDENT' S PUBLI C SCHOOL TO DETERM NE THE AMOUNT OF THE SCHOLAR-
SH P. THE DEPARTMENT SHALL PROVI DE THE STUDENT' S PARENT W TH A TI MELY
VWRI TTEN EXPLANATI ON OF THEI R DETERM NATI ON FOR THE AMOUNT OF THE SCHOL-
ARSHI P.

4. THE MAXIMUM SCHOLARSHI P GRANTED AN ELI G BLE STUDENT SHALL BE AN
AMOUNT EQUI VALENT TO THE COST OF THE EDUCATI ONAL PROGRAM THAT WOULD HAVE
BEEN PROVI DED FOR THE STUDENT | N THE RESI DENT SCHOOL DI STRICT. ALTHOUGH
THE SCHOLARSHI P AMOUNT IS A FUNCTI ON OF A STUDENT' S | NDI VI DUAL EDUCATI ON
PLAN, THE PARTI Cl PATI NG SCHOOL |'S NOT REQUI RED TO ABI DE BY THE | NDI VI D-
UAL EDUCATI ON PLAN. THE PARENT AND THE PARTI ClI PATI NG SCHOOL W LL MJTUAL-
LY DETERM NE THE BEST SERVI CES AND EDUCATI ONAL PLAN FOR THE STUDENT.

5. THE AMOUNT OF THE SPECI AL NEEDS SCHOLARSHI P SHALL BE THE LESSER OF
THE AMOUNT CALCULATED | N SUBDI VI SI ONS THREE AND FOUR OF THI S SECTI ON, OR
THE AMOUNT OF THE PARTI Cl PATI NG SCHOOL' S ESTI MATED COSTS FOR SERVI NG THE
STUDENT. THE COSTS OF ANY ASSESSMENT BY THE PARTI Cl PATI NG SCHOCOL OF THE
STUDENT' S SPECI AL NEEDS MAY BE | NCLUDED I N THE SCHOLARSH P AMOUNT.

6. PARTI Cl PATI NG STUDENTS SHALL BE COUNTED I N THE ENROLLMENT OF THEI R
RESI DENT SCHOOL DI STRI CT. THE FUNDS NEEDED TO PROVIDE A SCHOLARSH P
SHALL BE SUBTRACTED FROM THE STATE SCHOOL Al D PAYABLE TO THE STUDENT' S
RESI DENT SCHOOL DI STRI CT.

7. THE SPECI AL NEEDS SCHOLARSH P SHALL REMAIN IN FORCE UNTIL THE
STUDENT RETURNS TO A PUBLIC SCHOOL OR GRADUATES FROM H GH SCHOOL OR
REACHES THEI R TVWENTY- FI RST BI RTHDAY, WH CHEVER COMES FI RST.

8. AT ANY TI Mg, THE STUDENT'S PARENT MAY REMOVE THE STUDENT FROM THE
PARTI Cl PATING SCHOOL AND PLACE THE STUDENT I N ANOTHER PARTI Cl PATI NG
SCHOCL OR IN A PUBLI C SCHOQOL.

S 5303. RESPONSI Bl LI TIES OF THE RESI DENT SCHOOL DI STRICT. 1. A RESI-
DENT SCHOOL DI STRICT SHALL ANNUALLY NOTIFY THE PARENTS OF A SPECI AL
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NEEDS STUDENT OF THE SPECI AL NEEDS SCHOLARSH P PROGRAM AND OFFER THAT
STUDENT' S PARENT AN OPPORTUNI TY TO ENROLL THE STUDENT | N A PARTI Cl PATI NG
SCHOOL OF THEI R CHO CE.

2. THE RESIDENT SCHOOL DI STRI CT SHALL PROVI DE A PARTI ClI PATI NG SCHOCL
THAT HAS ADM TTED AN ELI G BLE STUDENT WTH A COWPLETE COPY OF THE
STUDENT' S SCHOCOL RECORDS WH LE COWPLYI NG WTH THE FAM LY EDUCATI ONAL
Rl GHTS AND PRI VACY ACT OF 1974.

3. THE RESI DENT SCHOOL DI STRI CT SHALL PROVI DE TRANSPORTATION FOR AN
ELI G BLE STUDENT TO AND FROM THE PARTI Cl PATI NG SCHOOL UNDER THE SANME
CONDI TI ONS AS THE RESI DENT SCHOOL DI STRICT | S REQUI RED TO PROVI DE TRANS-
PORTATI ON FOR OTHER RESI DENT STUDENTS TO NON-PUBLIC SCHOOLS AS PER
CURRENT LAW THE RESI DENT SCHOOL DI STRICT WLL QUALI FY FOR STATE TRANS-
PORTATI ON Al D FOR EACH STUDENT SO TRANSPORTED.

4. |F THE PARENT OF AN ELI @ BLE STUDENT PARTI Cl PATING IN TH S PROGRAM
REQUESTS THAT THE STUDENT TAKE THE STATEW DE ASSESSMENTS, THE RESI DENT
SCHOCL DI STRI CT SHALL PROVI DE LOCATI ONS AND TIMES FOR THE STUDENT TO
TAKE ALL STATEW DE ASSESSMENTS | F THEY ARE NOTI' OFFERED AT THE STUDENT' S
PARTI Cl PATI NG SCHOCL.

S 5304. RESPONSI Bl LI TI ES OF THE DEPARTMENT. 1. THE DEPARTMENT SHALL
ADOPT RULES AND PROCEDURES REGARDI NG

(A) THE ELI G BILITY AND PARTI Cl PATI ON OF NON- PUBLI C SCHOCLS, | NCLUDI NG
TIMELINES THAT WLL MAXIM ZE STUDENT AND PUBLI C AND NON- PUBLI C SCHOOL
PARTI CI PATI ON;

(B) THE CALCULATION AND DI STRIBUTION OF SCHOLARSH PS TO ELIdQBLE
STUDENTS AND PARTI ClI PATI NG SCHOOLS; AND

(© THE APPLI CATI ON AND APPROVAL PROCEDURES FOR ELI G BLE STUDENTS AND
PARTI Cl PATI NG SCHOQOLS.

2. NO LIABILITY SHALL ARI SE ON THE PART OF THE DEPARTMENT OR THE STATE
BASED ON THE AWARD OR USE OF A SPECI AL NEEDS SCHOLARSHI P.

3. THE DEPARTMENT MAY BAR A SCHOOL FROM PARTI CI PATION IN THE PROGRAM
| F THE DEPARTMENT ESTABLI SHES THAT THE PARTI Cl PATI NG SCHOOL HAS:

(A | NTENTI ONALLY  AND  SUBSTANTI ALLY M SREPRESENTED | NFORVATI ON
REQUI RED UNDER SECTI ON FI VE THOUSAND THREE HUNDRED FI VE OF THI S ARTI CLE;
OR

(B) FAILED TO REFUND TO THE STATE ANY SCHOLARSHI P OVERPAYMENTS IN A
TI MELY MANNER.

4. |F THE DEPARTMENT DECI DES TO BAR A PARTI Cl PATI NG SCHOOL FROM THE
PROGRAM | T SHALL NOTI FY ELI G BLE STUDENTS AND THEIR PARENTS OF TH' S
DECI SI ON AS QUI CKLY AS PGOSSI BLE.

S 5305. ACCOUNTABI LITY FOR PARTICl PATI NG SCHOOLS. TO BE ELI G BLE TO
PARTI Cl PATE I N THE SPECI AL NEEDS SCHOLARSH P PROGRAM A NON PUBLIC
SCHOCL MUST OPERATE IN THI S STATE AND DEMONSTRATE:

1. ADM NI STRATI VE ACCOUNTABI LI TY. TO ENSURE THAT STUDENTS ARE TREATED
FAI RLY AND KEPT SAFE, ALL PARTI Cl PATI NG SCHOOLS SHALL:

(A) COWLY WTH ALL HEALTH AND SAFETY LAWS OR CODES THAT APPLY TO
NON- PUBLI C SCHOOLS; AND

(B) HOLD A VALID OCCUPANCY PERM T | F REQUI RED BY THEI R MUNI Cl PALI TY;
AND

(© CERTIFY THAT THEY WLL NOT DI SCRI M NATE I N ADM SSI ONS ON THE BASI S
OF RACE, COLOR, NATIONAL ORIG N, OR RELIG ON, AND

(D) COWPLY WTH ALL STATE LAWS THAT APPLY TO NON-PUBLIC SCHOOLS
REGARDI NG CRIM NAL BACKGROUND CHECKS FOR EMPLOYEES AND EXCLUDE FROM
EMPLOYMENT ANY PEOPLE NOT PERM TTED BY STATE LAW TO WORK I N A NON- PUBLI C
SCHOCL.

2. FI NANCI AL ACCOUNTABI LI TY. TO ENSURE THAT PUBLIC FUNDS ARE SPENT
APPROPRI ATELY, ALL PARTI Cl PATI NG SCHOOLS SHALL:
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(A) DEMONSTRATE THEI R FI NANCI AL ACCOUNTABI LI TY BY:

(1) SUBM TTING A FINANCI AL | NFORVATI ON REPORT FOR THE SCHOOL THAT
COWPLI ES W TH UNI FORM FI NANCI AL ACCOUNTI NG STANDARDS ESTABLI SHED BY THE
DEPARTMENT AND CONDUCTED BY A CERTI FI ED PUBLI C ACCOUNTANT; AND

(1) HAVING THE AUDITOR CERTIFY THE REPORT |S FREE OF MATERI AL
M SSTATEMENTS. THE AUDI TOR S REPORT SHALL BE LIMTED IN SCOPE TO THOSE
RECORDS THAT ARE NECESSARY FOR THE DEPARTMENT TO MAKE PAYMENTS TO
SCHOOLS FOR SCHOLARSHI PS.

(B) DEMONSTRATE THEI R FI NANCI AL VI ABI LI TY BY SHOW NG THEY CAN PAY ANY
FUNDS OWED THE STATE, |F THEY ARE TO RECEI VE FI FTY THOUSAND DOLLARS OR
MORE DURI NG THE SCHOOL YEAR, BY:

(1) FILING WTH THE DEPARTMENT PRI OR TO THE START OF THE SCHOOL YEAR A
SURETY BOND PAYABLE TO THE STATE IN AN AMOUNT EQUAL TO THE AGGREGATE
AMOUNT OF THE SPECI AL NEEDS SCHOLARSHI PS EXPECTED TO BE PAI D DURI NG THE
SCHOOL YEAR TO STUDENTS ADM TTED TO THE PARTI Cl PATI NG SCHOOL; OR

(I'l) FILING WTH THE DEPARTMENT PRI OR TO THE START OF THE SCHOOL YEAR
FI NANCI AL | NFORMATI ON THAT DEMONSTRATES THE SCHOOL HAS THE ABILITY TO
PAY AN AGGREGATE AMOUNT EQUAL TO THE AMOUNT OF THE SPECI AL NEEDS SCHOL-
ARSHI PS EXPECTED TO BE PAI D DURI NG THE SCHOOL YEAR TO STUDENTS ADM TTED
TO THE PARTI Cl PATI NG SCHOOL.

3. ACADEM C ACCOUNTABI LI TY. TO ENSURE THAT SCHOOLS PROVIDE ACADEM C
ACCOUNTABI LITY TO PARENTS OF THE STUDENTS |IN THE PROGRAM ALL PARTI G
| PATI NG SCHOOLS SHALL REGULARLY REPORT TO THE PARENT ON THE STUDENT'S
PROGRESS.

4. PARTI Cl PATI NG SCHOOL AUTONOWY. A PARTI Cl PATI NG SCHOOL | S AUTONOMOUS
AND NOT AN AGENT OF THE STATE OR FEDERAL GOVERNMENT THEREFORE:

(A) THE DEPARTMENT OR ANY OTHER STATE AGENCY MAY NOT I N ANY WAY REGUJ
LATE THE EDUCATI ONAL PROGRAM OF A PARTI Cl PATI NG SCHOOL THAT ACCEPTS A
SPECI AL NEEDS SCHOLARSHI P; AND

(B) THE CREATION OF THE SPECI AL NEEDS SCHOLARSHI P PROGRAM DOES NOT
EXPAND THE REGULATORY AUTHORI TY OF THE STATE, | TS OFFI CERS OR ANY SCHOOL
DI STRICT TO | MPOSE ANY ADDI TI ONAL REGULATION OF NON PUBLIC SCHOOLS
BEYOND THOSE REASONABLY NECESSARY TO ENFORCE THE REQUI REMENTS OF THE
PROGRAM AND

(© PARTI Cl PATI NG SCHOOLS SHALL BE G VEN THE MAXIMUM FREEDOM TO
PROVI DE FOR THE EDUCATI ONAL NEEDS OF THEI R STUDENTS W THOUT GOVERNMENTAL
CONTROL.

S 5306. RESPONSIBILITIES OF THE SCHOLARSH P STUDENTS AND THEIR
PARENTS. 1. IT SHALL BE THE RESPONSIBI LI TY OF A PARENT TO SELECT THEIR
CH LD S SCHOOL, APPLY FOR ADM SSI ON, AND APPLY FOR A SPECI AL NEEDS SCHO
LARSHI P.

2.  ANY STUDENT PARTI Cl PATI NG I N THE PROGRAM MUST COWVPLY FULLY WTH A
PARTI Cl PATI NG SCHOOL' S WRI TTEN CODE OF CONDUCT AND SHALL REMAIN IN
ATTENDANCE THROUGHOUT THE SCHOOL YEAR, UNLESS EXCUSED BY THE SCHOOL FOR
| LLNESS OR OTHER GOOD CAUSE. HOWEVER, A PARENT MAY TRANSFER AN ELI d BLE
STUDENT TO ANOTHER PARTI Cl PATING SCHOOL AT ANY TI ME. THE SCHOLARSHI P
AMOUNT SHALL BE PRORATED BETWEEN PARTI Cl PATI NG SCHOOLS ACCORDI NG TO THE
PERI OD OF ATTENDANCE AT EACH SCHOOL.

3. A PARENT'S DECI SI ON FOR THEI R STUDENT TO PARTI Cl PATE I N THE PROGRAM
CONSTI TUTES A NON PUBLI C PLACEMENT FOR PURPCSES OF THE | NDI VI DUALS W TH
DI SABI LI TI ES EDUCATI ON ACT.

S 2. This act shall take effect on the first of Septenber after it
shal | have becone a | aw



