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STATE OF NEW YORK

1915
2009- 2010 Regul ar Sessi ons
I N SENATE
February 9, 2009

I ntroduced by Sens. MORAHAN, DIAZ -- read tw ce and ordered printed, and
when printed to be commtted to the Commttee on Consuner Protection

AN ACT to amend the general business |aw, the banking |aw and the
personal property law, in relation to prohibiting unsolicited mailing
of credit card applications

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The openi ng paragraph and subdivision 9 of section 520 of
the general business |aw, the opening paragraph as added by chapter 200
of the laws of 1987 and subdivision 9 as added by chapter 485 of the
laws of 1996, are anended and three new subdivisions 10, 11 and 12 are
added to read as foll ows:

Any application form[or preapproved witten solicitation] to enter
into a credit card agreenent for personal, famly, or househol d purposes
which is miled to an individual residing in this state on or after
January first, nineteen hundred eighty-eight, by or on behalf of [a] AN
i ssuer, whether or not the issuer is located in this state, other than
an application formor solicitation included in a nmgazine, newspaper,
or other publication distributed by someone other than the issuer, and,
any application primarily for a credit card to be wused for personal,
famly or household purposes which is distributed or made available in
this state to a resident of this state on or after January first, nine-
teen hundred eighty-eight in an office or other place of business owned
or operated by the issuer, shall contain the following disclosures in
chart form and shall put chart headings in bold face type of at | east
ten point in size and material inside the chart of at |east eight point
type in size. Such chart shall use substantially the sane fornmat and
term nol ogy shown below. In conpleting the chart with the informtion
required for each category, the guidelines hereinafter contained in the
correspondi ng subdi vi si ons nunbered one through four shall be utilized:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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Cash Advance

Vari abl e Fee, Trans-
Annual Rat e | ndex Annual i zed Grace action Fee,
Per cent age and Menber shi p Period for Late Fee, and
Rate (1) Spread (1a) Fee (2) Purchases (3)| Over-the-

Limt Fees(4)

(9) Any application form [or preapproved witten solicitation] to
enter into a retail installnent credit agreenent in which the retai
seller or financing agency may take or retain a purchase noney security
interest, as set forth in paragraph (c) of subdivision twelve of section
four hundred thirteen of the personal property law, which is miled or
otherwise nmde available to an individual residing in this state on or
after the effective date of this subdivision, by or on behalf of an
i ssuer, whether or not the issuer is located in this state, other than
an application formor solicitation included in a nmgazine, newspaper,
or other publication distributed by soneone other than the issuer, shal
contain a clear and conspicuous witten notice or disclosure to the
buyer that the retail seller or financing agency has or nmy retain a
security interest in nerchandi se covered under paragraph (c) of subdivi-
sion twelve of section four hundred thirteen of the personal property
law until the full paynent price of said nmerchandise is paid. Further

provi ded, however, in all instances, said witten notice nust be
provi ded to any buyer prior to the first transacti on nade under any such
retail installnent credit agreenent in which a security interest has

been or may be taken or retained.

(10) EXCEPT AS PROVIDED IN SUBD VISION TWELVE OF THI'S SECTION, |IT
SHALL BE UNLAWFUL FOR ANY FI NANCI AL | NSTI TUTION, RETAIL MERCHANT OR
OTHER PERSON TO MAI L OR OTHERW SE DELI VER ANY CREDI T CARD APPLI CATI ON OR
CREDI T CARD IN THI S STATE.

(11) UPON CONVI CTION OF A VIOLATION OF THI'S SECTION, A FINE OF NO MORE
THAN ONE THOUSAND DOLLARS PER OCCURRENCE SHALL BE | MPOCSED

(12) THI'S SECTION SHALL NOT APPLY TO ANY CREDI T CARD APPLI CATI ON OR
CREDI T CARD WHEN MAI LED OR OTHERW SE DELI VERED El THER

(A) I N RESPONSE TO A REQUEST OR APPLI CATION FOR A CREDI T CARD, OR

(B) AS A REPLACEMENT FOR A CREDI T CARD PREVI QUSLY | SSUED TO THE PERSON
TO WHOM THE CREDI T CARD IS SH PPED OR MAI LED

S 2. The third undesi gnated paragraph of paragraph (b) of subdivision
5 of section 108 of the banking |aw, as added by chapter 1 of the | aws
of 1994, is anended to read as foll ows:

A witten agreenent, whether it provides for a fixed or variable
interest rate, may provide for an introductory rate of interest at
either a fixed or a variable rate, provided that the terns of such
introductory rate, including, if applicable, the date on which the
introductory rate shall term nate, are disclosed to the borrower. Such
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di scl osure shall be contained on an application form/[or pre-approved
witten solicitation] as specified pursuant to subdivisions one and
one-a of section five hundred twenty of the general business |aw. A
change in the interest rate wupon expiration of an introductory rate
shall not be considered a variable rate or a change in terns. The inter-
est rate in effect after expiration of an introductory rate may apply to
all anounts due under the agreenment regardless of when incurred and
di scl osure of the sane shall be provided to the borrower in the witten
agr eenent .

S 3. Paragraph (a) of subdivision 3 of section 413 of the personal
property |aw, as anended by chapter 1 of the laws of 1994, is anmended to
read as foll ows:

(a) A seller may, in a retail [instalnment] | NSTALLMENT credit agree-
ment, contract for and, if so contracted for, the seller or hol der ther-
eof may charge, receive and collect the service charge authorized by
this article, which service charge shall not exceed the rate or rates
agreed upon by the seller and the buyer, including, in accordance wth
the provisions of the credit agreenent, rates that may vary, fromtine
to time conputed, for the purposes of this section, on the outstanding
i ndebt edness from nonth to nonth, or if the service charge so conputed
is less than seventy cents for any nonth, seventy cents. If the credit
agreenent provides for a variable rate of service charge, such rate
shall be determ ned at regular intervals as set forth in the «credit
agreenent and in accordance with such regul ati ons as the banking board
shall prescribe but said rate shall not vary nore often than once in any
three nonth period and shall be based on a published index that is (a)
readily available, (b) independently verifiable, (c) beyond the contro
of the seller and (d) approved by the superintendent, (e) such charges
in credit agreenents shall be based on the index values, or the index
nunbers plus or mnus additional percentage points provided, however,
that variations in the charge nmust correspond directly to the novenents
of the index values plus or minus additional percentage points only.
Once such charge is established no lending institution may add any
factors to increase the charge other than variations in the established
i ndex wi thout the prior approval of the banking board.

The banking board shall adopt regulations wth respect to credit
agreenents that provide for a variable rate of service charge, including
but not limted to: (a) providing for disclosure to the buyer by the
seller of the circunstances under which the rate may increase, any lim -
tations on the increase, the effect of an increase and an exanple of the
paynment ternms that would result froman increase; (b) providing for
di scl osure to the buyer by the seller of a history of the fluctuations
of the index over a reasonable period of tine; and (c) providing for
notice to the buyer by the seller prior to any rate increase or change
in the terms of paynment. The regulations shall allow a seller, holder or
fi nanci ng agency after choosing an approved index to choose a spread and
a mnimum and maxi numrate of service charge at its discretion. A retai
[instal ment] | NSTALLMENT credit agreenent, whether it provides for a
fixed or variable service charge, may provide for an introductory rate
of service charge at either a fixed or variable rate, provided that the
terms of such introductory rate, including, if applicable, the date on
which the introductory rate shall term nate, are disclosed to the buyer
Such disclosure shall be contained on an application form/[or pre-ap-
proved witten solicitation] as specified pursuant to subdivisions one
and one-a of section five hundred twenty of the general business |law. A
change in the service charge rate upon expiration of an introductory



~NoOo o~ WNE

S. 1915 4

rate shall not be considered a variable rate or a change in terms. The
service charge rate in effect after expiration of an introductory rate
may apply to all anmounts due under the credit agreenent regardl ess of
when incurred, and disclosure of the sane shall be provided to the buyer
in the witten agreenent.

S 4. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw



