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STATE OF NEW YORK

1874
2009- 2010 Regul ar Sessi ons
I N SENATE
February 9, 2009

Introduced by Sens. KLEIN, DILAN, ONORATO, SAMPSON, SAVINO, SM TH
STACHOWSKI , VALESKY -- read twice and ordered printed, and when print-
ed to be conmtted to the Committee on Health

AN ACT to anend the public health aw and the nental hygiene law, in
relation to security within certain hospitals and facilities; provid-
ing certain staffing requirenents for internal risk management
programs; requiring the investigation and reporting of an allegation
of sexual m sconduct, sexual abuse, or other <crimnal msconduct at
certain health care facilities; prohibiting false allegations; provid-
ing a penalty; and authorizing release of enployee records of a
licensed facility to other enployers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The public health lawis anended by adding a new article
28-F to read as foll ows:
ARTI CLE 28-F
HOSPI TAL SECURI TY
SECTI ON 2899- AA. DEFI NI TI ONS.
2899- BB. APPLI CABI LI TY.
2899- CC. | NTERNAL RI SK MANAGEMENT PROGRAM
2899- DD. | NVESTI GATI ON AND REPORT OF M SCONDUCT
2899- EE. FALSE ALLEGATI ONS.
2899- FF. PENALTY.
2899- GG RECORDS
S 2899- AA. DEFI NI TIONS. FOR THE PURPCSES OF THI S ARTI CLE, THE FOLLOW
| NG TERVS SHALL HAVE THE FOLLOW NG MEANI NGS
(A) "CRIME'" MEANS ANY ACT DEFI NED AS A FELONY OR M SDEMEANOR BY THE
PENAL LAW
(B) "HOSPI TAL" | NCLUDES ANY | NSTI TUTI ON DEFI NED AS A HOSPI TAL BY ARTI -
CLE TVENTY-EI GHT OF THI S CHAPTER

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD02910- 01-9
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(© "SEXUAL M SCONDUCT" | NCLUDES ANY CRIME DEFINED IN ARTICLE ONE
HUNDRED THI RTY OF THE PENAL LAW

S 2899-BB. APPLICABI LITY. THE PROVISIONS OF TH S ARTI CLE SHALL APPLY
IN ANY CITY WTH A POPULATI ON OF ONE M LLI ON OR MORE.

S 2899-CC. | NTERNAL RI SK MANAGEMENT PROGRAM EVERY HOSPI TAL SHALL, AS
A PART OF ITS ADM N STRATI VE FUNCTI ONS, ESTABLISH AN |NTERNAL RI SK
MANAGEMENT PROGRAM THAT | NCLUDES ALL OF THE FOLLOW NG COMPONENTS:

(A) THE |INVESTIGATION AND ANALYSIS OF THE FREQUENCY AND CAUSES OF
GENERAL CATEGCORI ES AND SPECI FI C TYPES OF ADVERSE | NCI DENTS CAUSI NG | NJU-
RY TO PATI ENTS.

(B) THE DEVELOPMENT OF APPROPRI ATE MEASURES TO MNIM ZE THE RISK OF
INJURIES AND ADVERSE | NCI DENTS TO PATI ENTS, | NCLUDI NG BUT NOT LIM TED
TO

(1) RI SK MANAGEMENT AND RI SK PREVENTI ON EDUCATI ON AND TRAI NI NG OF ALL
NONPHYSI CI AN PERSONNEL AS FOLLOWE:

(1) SUCH EDUCATI ON AND TRAI NI NG OF ALL NONPHYSI Cl AN PERSONNEL AS PART
OF THEIR I NI TI AL ORI ENTATI ON;

(1'l') AT LEAST ONE HOUR OF SUCH EDUCATI ON AND TRAI NI NG ANNUALLY FOR ALL
NONPHYSI CI AN PERSONNEL OF THE LICENSED FACILITY WORKING |N CLI NI CAL
AREAS AND PROVI DI NG PATI ENT CARE;

(I'11) THE ANALYSI S OF PATI ENT GRI EVANCES WHI CH RELATE TO PATI ENT CARE
AND PCSSI BLE CASES OF M SCONDUCT; AND

(1'V) THE DEVELOPMENT AND | MPLEMENTATION OF AN | NCI DENT REPORTI NG
SYSTEM BASED UPON THE AFFI RVATI VE DUTY OF ALL HEALTH CARE PROVI DERS AND
ALL AGENTS AND EMPLOYEES OF THE HOSPI TAL TO REPORT ADVERSE | NCI DENTS TO
THE RI SK MANAGER

(2) A PROH BITI ON, EXCEPT WHEN EMERGENCY Cl RCUMSTANCES REQUI RE OTHER-
W SE, AGAI NST A STAFF MEMBER OF THE HOSPI TAL ATTENDI NG A PATIENT IN THE
RECOVERY ROOM  UNLESS THE STAFF MEMBER | S AUTHORI ZED TO ATTEND THE
PATI ENT I N THE RECOVERY ROOM AND IS I N THE COMPANY OF AT LEAST ONE OTHER
PERSON. HOWNEVER, A HOSPI TAL |'S EXEMPT FROM THE TWO- PERSON REQUI REMENT | F
I T HAS:

(1) LIVE VI SUAL OBSERVATI ON,

(1) ELECTRONI C OBSERVATI ON, OR

(1'11) ANY OTHER REASONABLE MEASURE TAKEN TO ENSURE PATI ENT PROTECTI ON
D PRI VACY.

(3) THE ESTABLI SHMENT OF THE PCSI TI ON OF | NTERNAL RI SK MANAGER.

S 2899-DD. | NVESTI GATI ON AND REPORT OF M SCONDUCT. THE | NTERNAL RI SK
MANAGER OF EACH HOSPI TAL SHALL:

(A) NOTIFY THE FAMLY OR GUARDIAN OF THE VICTIM |IF A MNOR, THAT AN
ALLEGATI ON OF SEXUAL M SCONDUCT OR OTHER CRI ME HAS BEEN MADE AND THAT AN
I NVESTI GATI ON | S BEI NG CONDUCTED,

(B) | NVESTI GATE EVERY ALLEGATI ON OF SEXUAL M SCONDUCT CR OTHER CRI ME
VWH CH IS MADE AGAI NST A MEMBER OF THE HOSPI TAL' S PERSONNEL OR A PATI ENT,
WHEN THE ALLEGATION |IS THAT THE SEXUAL M SCONDUCT OR OTHER CRIME
OCCURRED AT THE HOSPI TAL OR ON THE GROUNDS OF THE HOSPI TAL;

(© REPORT EVERY ALLEGATION OF SEXUAL OR CRI M NAL M SCONDUCT TO THE
ADM NI STRATOR OF THE HOSPI TAL; AND

(D) ANY EMPLOYEE WHO W TNESSES OR WHO POSSESSES ACTUAL KNOW.EDGE COF AN
ACT THAT CONSTI TUTES SEXUAL M SCONDUCT OR OTHER CRI ME SHALL:

(1) NOTIFY THE LOCAL PQOLI CE; AND

(2) NOTIFY THE | NTERNAL RI SK MANAGER AND THE HOSPI TAL ADM NI STRATOR.

S 2899-EE. FALSE ALLEGATI ONS. A PERSON WHO, W TH MALI CE OR W TH | NTENT
TO DI SCREDI T OR HARM A HOSPI TAL OR ANY PERSON, MAKES A FALSE ALLEGATI ON
OF SEXUAL M SCONDUCT AGAI NST A MEMBER OF A HOSPI TAL' S PERSONNEL IS GUI L-

I
I
I
AN
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TY OF A M SDEMEANOR, AND SHALL BE PUNI SHED BY | MPRI SONMENT FOR A PERI CD
OF UP TO THREE MONTHS.

S 2899-FF. PENALTY. I N ADDI TION TO ANY PENALTY OTHERW SE PROVI DED BY
LAW THE DEPARTMENT NMAY | MPOSE AN ADM NI STRATI VE FI NE, NOT TO EXCEED FI VE
THOUSAND DOLLARS, FOR ANY VI OLATION OF THE REPORTING REQUI REMENTS OF
TH S ARTI CLE.

S 2899-GG RECORDS. (A) EACH HOSPI TAL SHALL REPORT | NCI DENTS OF SEXU-
AL M SCONDUCT OR OTHER CRIME TO THE DEPARTMENT PURSUANT TO | TS RULES
THEREFOR.

(B) THE DEPARTMENT SHALL HAVE ACCESS TO ALL HOSPI TAL RECORDS NECESSARY
TO CARRY QUT THE PROVISIONS OF THIS SECTION. THE DEPARTMENT OR THE
APPROPRI ATE REGULATORY BODY SHALL MAKE AVAI LABLE, UPON WRI TTEN REQUEST
BY A HEALTH CARE PROFESSI ONAL AGAI NST WHOM PROBABLE CAUSE HAS BEEN
FOUND, ANY SUCH RECORDS WH CH FORM THE BASI S OF THE DETERM NATI ON OF
PROBABLE CAUSE.

(© THE DEPARTMENT SHALL REVIEW AS PART OF ITS LICENSURE | NSPECTI ON
PROCESS, THE | NTERNAL RI SK MANAGEMENT PROGRAM AT EACH HOSPI TAL TO DETER-
M NE WHETHER OR NOT THE PROGRAM MEETS STANDARDS ESTABLI SHED | N LAW AND
RULES, WHETHER OR NOT THE PROGRAM |S BEING CONDUCTED IN A NMANNER
DESI GNED TO REDUCE ADVERSE | NCI DENTS, AND WHETHER OR NOT THE PROGRAM | S
APPROPRI ATELY REPORTI NG | NCI DENTS.

(D) I'F THE DEPARTMENT, THROUGH |ITS RECEIPT OF THE ANNUAL REPORTS
PRESCRIBED |IN TH S SECTI ON OR THROUGH ANY | NVESTI GATI ON, HAS A REASON
ABLE BELI EF THAT CONDUCT BY A STAFF MEMBER OR EMPLOYEE OF A HOSPITAL IS
GROUNDS FOR DI SCI PLI NARY ACTI ON BY THE APPROPRI ATE REGULATORY BODY, THE
DEPARTMENT SHALL REPORT THI S FACT TO SUCH REGULATORY BODY.

(E) THE DEPARTMENT SHALL ANNUALLY PUBLISH A REPORT SUWARI ZING THE
| NFORMATI ON CONTAINED | N THE | NCl DENT REPORTS SUBM TTED BY HOSPI TALS.
TH S REPORT MUST, AT A M NIMUM SUWARI ZE:

(1) ADVERSE AND SERI OQUS | NClI DENTS, BY CATEGORY OF REPORTED | NCI DENT,
AND BY TYPE OF EMPLOYEE | NVOLVED.

(2) DI SCIPLI NARY ACTI ONS TAKEN AGAI NST PROFESSI ONALS, AND BY TYPE OF
PROFESSI ONAL | NVOLVED.

(3) SUMMARY OF | NCI DENTS CAUSED BY ANOTHER PATI ENT.

(F) A HOSPI TAL MAY PRESCRI BE THE CONTENT AND CUSTODY OF LI M TED ACCESS
RECORDS WHI CH THE HOSPI TAL MAY MAI NTAIN ON | TS EMPLOYEES. SUCH RECORDS
SHALL BE LIMTED TO |NFORVATI ON REGARDI NG EVALUATIONS OF EMPLOYEE
PERFORVANCE, | NCLUDI NG RECORDS FORM NG THE BASIS FOR EVALUATION AND
SUBSEQUENT ACTI ONS, AND SHALL BE OPEN TO | NSPECTI ON ONLY BY THE EMPLOYEE
AND BY OFFI Cl ALS OF THE HOSPI TAL WHO ARE RESPONSI BLE FOR THE SUPERVI SI ON
O THE EMPLOYEE. ANY HOSPI TAL RELEASI NG SUCH RECORDS PURSUANT TO THI S
SECTI ON SHALL BE CONSI DERED TO BE ACTI NG I N GOOD FAITH AND MAY NOT BE
HELD LI ABLE FOR | NFORMATI ON CONTAI NED I N SUCH RECORDS, ABSENT A SHOW NG
THAT THE HOSPI TAL MALI Cl OQUSLY FALSI FI ED SUCH RECORDS.

S 2. The nmental hygiene |law is anended by adding a new article 30 to
read as foll ows:

ARTI CLE 30
HOSPI TAL AND FACI LI TY SECURI TY

SECTI ON 30. 01 DEFI NI TI ONS.

30. 03 APPLI CABI LI TY.

30. 05 I NTERNAL RI SK MANAGEMENT PROGRAM

30. 07 | NVESTI GATI ON AND REPORT OF M SCONDUCT.

30. 09 FALSE ALLEGATI ONS.

30. 11 PENALTY.

30. 13 RECORDS.
S 30. 01 DEFI NI TI ONS.
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FOR THE PURPCSES OF TH S ARTI CLE, THE FOLLOW NG TERM5 SHALL HAVE THE
FOLLOW NG MEANI NGS:

(A) "CRIME'" MEANS ANY ACT DEFI NED AS A FELONY OR M SDEMEANOR BY THE
PENAL LAW

(B) "FACILITY" DOES NOT | NCLUDE A COMMUNI TY RESI DENCE.

(© "SEXUAL M SCONDUCT" | NCLUDES ANY CRIME DEFINED IN ARTICLE ONE
HUNDRED THI RTY OF THE PENAL LAW
S 30. 03 APPLI CABI LI TY.

THE PROVISIONS OF TH S ARTICLE SHALL APPLY IN ANY CITY WTH A POPU-
LATION OF ONE M LLI ON OR MORE.

S 30. 05 | NTERNAL RI SK MANAGEMENT PROGRAM

EVERY HOSPI TAL AND FACI LI TY SHALL, AS A PART OF |ITS ADM N STRATI VE
FUNCTI ONS, ESTABLI SH AN | NTERNAL RI SK MANAGEMENT PROGRAM THAT | NCLUDES
ALL OF THE FOLLOW NG COMPONENTS:

(A) THE | NVESTI GATI ON AND ANALYSIS OF THE FREQUENCY AND CAUSES OF
GENERAL CATEGCORI ES AND SPECI FI C TYPES OF ADVERSE | NCI DENTS CAUSI NG | NJU-
RY TO PATI ENT.

(B) THE DEVELOPMENT OF APPROPRI ATE MEASURES TO M NIM ZE THE RI SK OF
I NJURI ES AND ADVERSE | NCI DENTS TO PATI ENTS, | NCLUDI NG BUT NOTI' LIMTED
TO

1. RISK MANAGEMENT AND RI SK PREVENTI ON EDUCATI ON AND TRAI NI NG OF ALL
NONPHYSI CI AN PERSONNEL AS FOLLOWE:

(1) SUCH EDUCATI ON AND TRAI NI NG OF ALL NONPHYSI CI AN PERSONNEL AS PART
OF THEIR I NI TI AL ORI ENTATI ON;

(1) AT LEAST ONE HOUR OF SUCH EDUCATI ON AND TRAI NI NG ANNUALLY FOR ALL
NONPHYSI CIl AN PERSONNEL OF THE LICENSED FACILITY WORKI NG I N CLI NI CAL
AREAS AND PROVI DI NG PATI ENT CARE;

(I'1'l) THE ANALYSI S OF PATI ENT GRI EVANCES WHI CH RELATE TO PATI ENT CARE
AND PCSSI BLE CASES OF M SCONDUCT; AND

(1Y) THE DEVELOPMENT AND | MPLEMENTATION OF AN | NCl DENT REPORTI NG
SYSTEM BASED UPON THE AFFI RVATI VE DUTY OF ALL HEALTH CARE PROVI DERS AND
ALL AGENTS AND EMPLOYEES OF THE HOSPI TAL OR FACI LI TY TO REPORT ADVERSE
I NCl DENTS TO THE RI SK MANAGER.

2. THE ESTABLI SHVENT OF THE POSI TI ON OF | NTERNAL RI SK MANAGER.

S 30. 07 | NVESTI GATI ON AND REPORT OF M SCONDUCT.

THE | NTERNAL RI SK MANAGER OF EACH HOSPI TAL OR FACI LI TY SHALL:

(A) NOTIFY THE FAMLY OR GUARDIAN OF THE VICTIM |IF A MNOR, THAT AN
ALLEGATI ON OF SEXUAL M SCONDUCT OR OTHER CRI ME HAS BEEN MADE AND THAT AN
I NVESTI GATI ON | S BEI NG CONDUCTED,

(B) I NVESTI GATE EVERY ALLEGATI ON OF SEXUAL M SCONDUCT COR OTHER CRI ME
VWH CH IS MADE AGAI NST A MEMBER OF THE HOSPI TAL' S OR FACI LI TY' S PERSONNEL
OR A PATI ENT, WHEN THE ALLEGATION IS THAT THE SEXUAL M SCONDUCT OR OTHER
CRI ME OCCURRED AT THE HOSPI TAL OR FACILITY OR ON THE GROUNDS OF THE
HCOSPI TAL OR FACI LI TY;

(© REPORT EVERY ALLEGATION OF SEXUAL OR CRI M NAL M SCONDUCT TO THE
ADM NI STRATOR OF THE HOSPI TAL OR FACI LI TY; AND

(D) ANY EMPLOYEE WHO W TNESSES OR WHO POSSESSES ACTUAL KNOW.EDGE COF AN
ACT THAT CONSTI TUTES SEXUAL M SCONDUCT OR OTHER CRI ME SHALL:

1. NOTIFY THE LOCAL PCLI CE; AND

2. NOTI FY THE I NTERNAL RI SK MANAGER AND THE HOSPITAL OR FACILITY
ADM NI STRATOR.

S 30. 09 FALSE ALLEGATI ONS.

A PERSON WHO, W TH MALI CE OR W TH I NTENT TO DI SCREDI T OR HARM A HOSPI -
TAL OR FACILITY OR ANY PERSON, MAKES A FALSE ALLEGATI ON OF SEXUAL
M SCONDUCT AGAI NST A MEMBER OF A HOSPI TAL'S OR FACILITY'S PERSONNEL | S
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GUILTY OF A M SDEMEANOR, AND SHALL BE PUNI SHED BY | MPRI SONMVENT FOR A
PERI OD OF UP TO THREE MONTHS.
S 30.11 PENALTY.

IN ADDI TION TO ANY PENALTY OTHERW SE PROVI DED BY LAW THE DEPARTMENT
MAY | MPOSE AN ADM NI STRATI VE FI NE, NOT TO EXCEED FI VE THOUSAND DOLLARS,
FOR ANY VI OLATI ON OF THE REPORTI NG REQUI REMENTS OF THI S ARTI CLE.

S 30. 13 RECORDS.

(A) EACH HOSPI TAL OR FACI LI TY SHALL REPORT | NCl DENTS OF SEXUAL M SCON-
DUCT OR OTHER CRI ME TO THE DEPARTMENT PURSUANT TO | TS RULES THEREFOR

(B) THE DEPARTMENT SHALL HAVE ACCESS TO ALL HOSPI TAL OR FACILITY
RECORDS NECESSARY TO CARRY QUT THE PROVISIONS OF TH'S SECTION. THE
DEPARTMENT OR THE APPROPRI ATE REGULATORY BODY SHALL MAKE AVAI LABLE, UPON
VWRI TTEN REQUEST BY A HEALTH CARE PROFESSI ONAL AGAI NST WHOM PROBABLE
CAUSE HAS BEEN FOUND, ANY SUCH RECORDS WHICH FORM THE BASIS OF THE
DETERM NATI ON OF PROBABLE CAUSE.

(© THE DEPARTMENT SHALL REVIEW AS PART OF | TS LI CENSURE | NSPECTI ON
PROCESS, THE | NTERNAL RI SK MANAGEMENT PROGRAM AT EACH HOSPI TAL OR FACI L-
| TY TO DETERM NE WHETHER OR NOT THE PROGRAM MEETS STANDARDS ESTABLI SHED
IN LAW AND RULES, WHETHER OR NOT THE PROGRAM | S BEI NG CONDUCTED I N A
MANNER DESI GNED TO REDUCE ADVERSE | NCl DENTS, AND WHETHER OR NOT THE
PROGRAM | S APPROPRI ATELY REPORTI NG | NCI DENTS.

(D) |IF THE DEPARTMENT, THROUGH |TS RECEIPT OF THE ANNUAL REPORTS
PRESCRI BED I N THI S SECTI ON OR THROUGH ANY | NVESTI GATI ON, HAS A REASONM
ABLE BELI EF THAT CONDUCT BY A STAFF MEMBER OR EMPLOYEE OF A HOSPI TAL OR
FACILITY | S GROUNDS FOR DI SCI PLI NARY ACTI ON BY THE APPROPRI ATE REGULATO
RY BODY, THE DEPARTMENT SHALL REPORT THI S FACT TO SUCH REGULATORY BODY.

(E) THE DEPARTMENT SHALL ANNUALLY PUBLISH A REPORT SUWARI ZING THE
| NFORMATI ON CONTAI NED I N THE | NCl DENT REPORTS SUBM TTED BY HOSPI TALS OR
FACI LI TIES. TH S REPORT MJST, AT A M NIMJUM SUWARI ZE:

1. ADVERSE AND SERI OUS | NCI DENTS, BY CATEGORY OF REPORTED | NCI DENT,
AND BY TYPE OF EMPLOYEE | NVOLVED.

2. DI SCIPLI NARY ACTIONS TAKEN AGAI NST PROFESSI ONALS, AND BY TYPE OF
PROFESSI ONAL | NVOLVED.

3. SUMMARY OF | NCI DENTS CAUSED BY ANOTHER PATI ENT.

(F) A HOSPI TAL OR FACI LI TY MAY PRESCRI BE THE CONTENT AND CUSTODY OF
LIMTED ACCESS RECORDS WH CH THE HOSPI TAL OR FACI LI TY MAY MAI NTAI N ON
| TS EMPLOYEES. SUCH RECORDS SHALL BE LIMTED TO | NFORVATI ON REGARDI NG
EVALUATI ONS OF EMPLOYEE PERFORMANCE, | NCLUDI NG RECORDS FORM NG THE BASI S
FOR EVALUATI ON AND SUBSEQUENT ACTI ONS, AND SHALL BE OPEN TO | NSPECTI ON
ONLY BY THE EMPLOYEE AND BY OFFI Cl ALS OF THE HOSPI TAL OR FACILITY WHO
ARE RESPONSIBLE FOR THE SUPERVI SION OF THE EMPLOYEE. ANY HOSPI TAL OR
FACI LI TY RELEASI NG SUCH RECORDS PURSUANT TO THIS SECTION SHALL BE
CONSIDERED TO BE ACTING | N GOOD FAI TH AND MAY NOT BE HELD LI ABLE FOR
| NFORMATI ON CONTAI NED | N SUCH RECORDS, ABSENT A SHOW NG THAT THE HGCSPI -
TAL OR FACI LI TY MALI Cl QUSLY FALSI FI ED SUCH RECORDS.

S 3. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a law. Effective immediately
the departnents of health and nental hygi ene are authorized to pronul -
gate any and all rules and regulations and take any other neasures
necessary to inplenent the provisions of this act on its effective date.



