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STATE OF NEW YORK

1723
2009- 2010 Regul ar Sessi ons
I N SENATE
February 5, 2009

Introduced by Sen. MARCELLINO -- read tw ce and ordered printed, and
when printed to be conmtted to the Cormittee on Environnental Conser-
vati on

AN ACT to anend the environnental conservation law, in relation to
mercury in products and toxicity in packaging

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivisions 7 and 8 of section 27-2101 of the environ-
mental conservation |aw, as amended by chapter 676 of the | aws of 2005,
are amended to read as foll ows:

7. "Mercury-added consuner product” neans any device or material into
which elenental nmercury or nmercury conpounds are intentionally added
during such device's or material's fornulation or nmanufacture, and in
whi ch the continued presence of mercury is required to provide a specif-
ic characteristic, appearance or quality, or to performa specific func-

tion. Such termshall include, but not be limted to mercury-containing:
(a) thernostats;
(b) thernometers;
(c) switches, whether individually or as part of another product;
(d) medical or scientific instrunments;
(e) electrical relays and other electrical devices;
(f) lanmps; and
(g) batteries sold to consuners[, not including button batteries].
8. "Mercury-added novelty consuner product” neans a mercury-added

consuner product intended mainly for personal or household enjoynent or
adornnent. Mercury-added novelty consunmer products include, but are not
limted to, itens intended for use as practical jokes, figurines, adorn-
nments, toys, ganmes, cards, ornanents, yard statues and figures, candl es,
jewelry, holiday decorations, itens of apparel (including footwear), or
simlar products. [A product is not a mercury-added novelty consuner
product solely on the basis that it is a gane with a Ilight screen

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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di splay containing nercury, or includes a renovable battery containing
nmercury. |

S 2. Section 37-0201 of the environnental conservation |aw, as added
by chapter 286 of the laws of 1990, is anended to read as foll ows:

S 37-0201. Legislative findings and intent.

The | egislature finds and decl ares that:

1. The managenent of solid waste can pose a wide range of hazards to
public health and safety and to the environnment; [and]

2. Packaging conprises a significant percentage of the overall solid
wast e stream [and]

3. The presence of heavy netals in packaging is a part of the total
concern in light of their likely presence in em ssions or ash when pack-
aging is incinerated, or in |eachate when packaging is landfilled; [and]

4. Lead, nmercury, cadmum and hexaval ent chrom um on the basis of
avai |l abl e scientific and nedi cal evidence, are of particular concern;
[ and]

5. It is desirable as a first step in reducing the toxicity of packag-
ing waste to elimnate the addition of these heavy netals to packagi ng;
and

6. The intent of this title is to achieve this reduction in toxicity
wi thout inpeding or discouraging the expanded use of [post-consuner]
RECYCLED materials in the production of packaging and its conponents.

S 3. Section 37-0203 of the environmental conservation |aw, as added
by chapter 286 of the laws of 1990, is anended to read as foll ows:

S 37-0203. Definitions.

For the purposes of this title, the term

1. "Distributor” shall nmean any person, firm association, partnership
or corporation, who [or which inports or causes to be inported into the
state, any container, whether filled or wunfilled, wused to package
products] TAKES TI TLE TO OR POSSESSI ON OF GOODS OR PURCHASES FOR RESALE
OR PROMOTI ONAL PURPGCSES. “DI STRI BUTI ON' SHALL MEAN THE PRACTICE OF
TAKING TITLE TO OR POSSESSI ON OF PACKAGES OR PACKAG NG COVPONENTS FOR
PROMOTI ONAL PURPOSES OR RESALE. PERSONS | NVOLVED SOLELY I N DELIVERI NG
PACKAGES OR PACKAG NG COVPONENTS ON BEHALF OF THI RD PARTI ES ARE NOT
CONS| DERED DI STRI BUTORS

2. "I NCI DENTAL PRESENCE" SHALL MEAN THE PRESENCE OF LEAD, MERCURY
CADM UM  OR HEXAVALENT CHROM UM AS AN UNI NTENDED OR UNDESI RED | NGREDI ENT
OF A PACKAGE OR PACKAGQ NG COVPONENT.

3. "I NTENTI ONAL | NTRODUCTI ON' OR "I NTENTI ONALLY | NTRODUCED' SHALL MEAN
THE ACT OF DELI BERATELY UTI LI ZI NG LEAD, MERCURY, CADM UM OR HEXAVALENT
CHROM UM | N THE FORMATI ON OF A PACKAGE OR PACKAG NG COVPONENT WHERE | TS
CONTI NUED PRESENCE | S DESI RED | N THE FI NAL PACKAGE OR PACKAG NG COWO
NENT TO PROVIDE A SPECI FI C CHARACTERI STI C, APPEARANCE, OR QUALITY. THE
USE OF LEAD, MERCURY, CADM UM OR HEXAVALENT CHROM UM AS A PROCESSI NG
AGENT OR | NTERMVEDI ATE TO | MPART CERTAI N CHEM CAL OR PHYSI CAL CHANGES
DURI NG MANUFACTURI NG WHEREUPON THE | NCI DENTAL RETENTI ON OF A RESI DUE OF
ANY SUCH METAL I N THE FI NAL PACKAGE OR PACKAG NG COWPONENT IS NElI THER
DESI RED NOR DELIBERATE, |I'S NOT CONSI DERED | NTENTI ONAL | NTRODUCTI ON FOR
THE PURPOSES OF THI' S TI TLE WHERE THE FI NAL PACKAGE OR PACKAG NG COWPO-
NENT |S I N COVPLI ANCE W TH SUBDI VI SI ON THREE OF SECTI ON 37-0205 OF TH' S
TI TLE. THE USE OF RECYCLED MATERI ALS AS FEED STOCK FOR THE MANUFACTURE
OF A NEW PACKACGE OR PACKAG NG COVPONENT, WHERE SOVE PORTI ON OF THE RECY-
CLED MATERI ALS MAY CONTAI N AMOUNTS OF LEAD, MERCURY, CADM UM OR HEXAVA-
LENT CHROM UM IS NOT CONSIDERED | NTENTI ONAL | NTRODUCTION FOR THE
PURPCSES OF THI'S TI TLE WHERE THE NEW PACKAGE OR PACKAG NG COVPONENT | S
I N COVPLI ANCE W TH SUBDI VI SI ON THREE OF SECTI ON 37-0205 OF THI'S TI TLE
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4. "Manufacturer" shall nmean [a] ANY person, firm association, part-
nership or corporation, who [or which nakes containers to be used to
package products] PRODUCES PACKAGES OR PACKAG NG COVPONENTS AS DEFI NED
IN THI'S TI TLE

5. "MANUFACTURI NG' SHALL MEAN PHYSI CAL OR CHEM CAL MODI FI CATI ON OF
MATERI ALS TO PRODUCE PACKAGES OR PACKAG NG COVPONENTS.

[3.] 6. "Package" [means a] SHALL MEAN ANY cont ai ner providing a means
of marketing, protecting or handling a product and shall include a wunit
package, an internediate package [and] OR a shi ppi ng container. "Pack-
age" shall also nean and include, but not be linmted to, such unsealed
receptacles as carrying cases, crates, cups, pails, rigid foil and other
trays, wappers and wapping filns, bags and tubs.

[4.] 7. "Packagi ng conmponent™ [neans] SHALL MEAN any i ndivi dual assem
bled part of a package such as, but not limted to, any interior or
exterior blocking, bracing, cushioning, weatherproofing, exterior strap-
pi ng, coatings, closures, inks and | abels. TIN PLATED STEEL THAT MEETS
THE AMERI CAN SOCI ETY FOR TESTI NG AND MATERI ALS (ASTM SPECI FI CATI ON A623
SHALL BE CONSI DERED AS A SI NGLE PACKAGE COVPONENT. ELECTRO GALVANI ZED
COATED STEEL AND HOT- DI PPED GALVANI ZED STEEL THAT MEETS THE ASTM SPEC
| FI CATI ONS A653, A924, A879 AND A591 SHALL BE TREATED IN THE SAME MANNER
AS TI N- PLATED STEEL.

8. "PURCHASER' SHALL MEAN ANY PERSQON, FIRM ASSCCI ATI ON, PARTNERSH P
OR CORPORATI ON, WHO PURCHASES ANY PACKAGES OR PACKAG NG COWPONENTS TO
PACK PRODUCTS. TH'S TERM SHALL NOT MEAN ANY RETAI L STORE OR | NDI VI DUAL
MAKI NG RETAI L PURCHASES.

9. "SUPPLI ER' SHALL MEAN ANY PERSCON, FIRM ASSCCI ATI ON, PARTNERSHI P OR
CORPORATI ON, WHO SELLS, OFFERS FOR SALE, OR OFFERS FOR PROMOTI ONAL
PURPCSES PACKAGES OR PACKAG NG COVPONENTS FOR USE BY ANY OTHER PERSON
FI RM ASSCCI ATI ON, PARTNERSHI P, OR CORPORATI ON TO PACK PRODUCTS.

S 4. Section 37-0205 of the environmental conservation |aw, as added
by chapter 286 of the laws of 1990, is anended to read as foll ows:

S 37-0205. Prohibitions.

1. No package or packaging conponent shall be SOLD, OR offered for
sale or for pronotional purposes by a manufacturer [or], distributor OR
SUPPLIER which includes (in the package itself, or in any packagi ng
conmponent, inks, dyes, pignments, adhesives, stabilizers or any other
additives [to which]) ANY |ead, cadm um nercury or hexaval ent chrom um
VWHI CH has been [included] | NTENTI ONALLY | NTRODUCED as an el ement duri ng
[ manuf acture] MANUFACTURING or distribution [in excess of the concen-
tration levels set forth in subdivision three of this section].

2. No product shall be SOLD, OR offered for sale or for pronotiona
purposes by a manufacturer [or], distributor OR SUPPLIER in a package
whi ch includes, in the package itself or in any of its packagi ng conpo-
nents, inks, dyes, pignments, adhesives, stabilizers or any other addi-
tives [to which], ANY lead, cadmum nercury or hexavalent chrom um
VWHI CH has been [included] | NTENTI ONALLY | NTRODUCED as an el enent duri ng
[ manuf act ure] MANUFACTURI NG or distribution in excess of the concen-
tration levels set forth in subdivision three of this section.

3. The sum of the concentration |levels of |ead, cadm um nercury or
hexaval ent chrom um present in any package or packagi ng conponent shal
not exceed [the follow ng prior to incineration:

600 parts per million by weight (0.06%, effective January 1, 1992

250 parts per mllion by weight (0.025%, effective January 1, 1993]

100 parts per mllion by weight (0.01% [, effective January 1, 1994].

S 5. Section 37-0207 of the environnental conservation |aw, as added
by chapter 286 of the laws of 1990, is anended to read as foll ows:
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S 37-0207. Exenptions.

Al'l [packagi ng] PACKAGES and packagi ng conponents shall be subject to
this title except the foll ow ng:

1. Those packages or packagi ng conponents whi ch have been delivered to
a distributor, SUPPLIER or nmanufacturer prior to January 1, [1992] 1994;
or those packages or packagi ng conponents with a code indicating date of
manufacture [that were manufactured] prior to [January 1, 1992] 1994; or

2. Those packages or packagi ng conponents to which |ead, cadm um
mercury or hexaval ent chrom um have been added in the manufacturing,
formng, printing or distribution process in order to conply with health
or safety requirenments of federal |law or for which there is no practica-
ble alternative, as determ ned by the conm ssioner, provided that the
manufacturer of a package or packaging conponent nust petition the
departrment for any exenption fromthe provisions of this title for a
particul ar package or packagi ng conponent based on [either criterion]
THE CRITERIA OF THI S SUBDI VI SI ON; AND provided further that the depart-
ment may grant [a two year] AN exenption FOR UP TO TWO YEARS i f
warranted by the circunstances; and provided further that such an
exenption may, upon REAPPLICATION FOR EXEMPTION AND neeting [either
criterion] THE CRITERI A of this subdivision, be renewed [for two years]
AT TWO YEAR | NTERVALS; or

3. Packages and packagi ng conmponents that WOULD NOT exceed the maxi num
[l evel s] CONCENTRATI ON LEVELS set forth in subdivision three of section
37-0205 of this title [only because of] BUT FOR the addition of |[post-
consuner] RECYCLED materials, provided that the exenption for this
subdi vi sion shall expire on January 1, [1996.] 2010 AND SHALL NOT APPLY
TO ANY CADM UM LEAD, MERCURY OR HEXAVALENT CHROM UM THAT HAS BEEN
RECOVERED AND/ OR SEPARATED FROM OTHER MATERI ALS FOR USE AS A METAL OR
METALLI C COVPOUND; OR

4. [Until January first, nineteen hundred ninety-four, any glass
container that is intended for reuse or refilling that uses pignents in
or on the container that exceed the maxi mum |l evels set forth in subdivi-
sion three of section 37-0205 of this title.] A GLASS OR CERAM C PACKAGE
OR PACKAG NG COVPONENT WHI CH HAS A VI TRI FI ED LABEL AND WHEN A SAMPLE | S
PREPARED ACCORDI NG TO ASTM C1606- 04 AND TESTED I N ACCORDANCE W TH THE
TOXI CI TY CHARACTERI STICS LEACH NG PROCEDURES OF THE U. S. ENVI RONMVENTAL
PROTECTI ON AGENCY' S TEST METHOD AND PUBLI CATI ON SW 846 "TEST METHODS FOR
EVALUATI NG SCOLI D WASTE, PHYSI CAL/ CHEM CAL METHODS, " DOES NOT EXCEED 1.0
PARTS PER MLLION FOR CADM UM 5.0 PARTS PER M LLI ON FOR HEXAVALENT
CHROM UM AND 5.0 PARTS PER M LLION FOR LEAD. MERCURY SHALL NOT BE
EXEMPTED BY THI S PROVI SI ON

S 6. The environnmental conservation |aw is amended by addi ng a new
section 37-0208 to read as foll ows:

S 37-0208. CERTI FI CATE OF COWVPLI ANCE.

ANY MANUFACTURER, DI STRI BUTOR OR SUPPLI ER MUST FURNI SH TO ANY PURCHAS-
ER OF A PACKAGE OR PACKAG NG COVPONENT A CERTI FI CATE OF COWVPLI ANCE STAT-
| NG THAT A PACKAGE OR PACKAG NG COWONENT IS IN COWLIANCE WTH THE
REQUI REMENTS OF THI'S TITLE, EXCEPT WHERE AN EXEMPTI ON | S PROVI DED I N
SECTI ON 37-0207 OF THI' S TI TLE THE CERTI FI CATE SHALL STATE THE SPECIFIC
BASI S UPON WHI CH THE EXEMPTI ON | S CLAI MED. THE CERTI FI CATE OF COWPLI ANCE
SHALL BE SI GNED BY AN AUTHORI ZED OFFI Cl AL OF THE MANUFACTURER, DI STRI BU-
TOR OR SUPPLI ER.  THE PURCHASER SHALL RETAI N THE CERTI FI CATE OF COWPLI -
ANCE FOR AS LONG AS SUCH PURCHASER | S USING THE PACKAGE OR PACKAGQ NG
COVPONENT. A COPY OF THE CERTI FI CATE OF COWPLI ANCE SHALL BE KEPT ON FI LE
BY THE MANUFACTURER, DI STRI BUTOR OR SUPPLI ER FOR EACH PACKAGE OR PACKAG
I NG COWPONENT. | F A MANUFACTURER, DI STRI BUTOR OR SUPPLI ER REFORMULATES
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OR CREATES A NEW PACKAGE OR PACKAG NG COVPONENT, | T SHALL FURNI SH TO THE
PURCHASER AN AMENDED OR NEW CERTI FI CATE OF COWPLI ANCE FOR THE REFORMUJ
LATED OR NEW PACKAGE OR PACKAQ NG COVPONENT. CERTI FI CATES OF COWPLI -
ANCE, OR COPIES THEREOF, SHALL BE FURNI SHED TO THE DEPARTMENT UPON | TS
REQUEST AND TO MEMBERS OF THE PUBLI C | N ACCORDANCE W TH SECTI ON 37-0210
OF TH S TI TLE

S 7. Subdivision 2 of section 37-0209 of the environnmental conserva-
tion law, as added by chapter 286 of the laws of 1990, is anended to
read as foll ows:

2. No manufacturer [or], distributor OR SUPPLI ER of a product shall be
held in violation of this title who can show that, in the purchase of a
package or packagi ng conponent, [he or she] IT relied in good faith on
[the witten assurance of the nmanufacturer of such packagi ng or packag-
i ng conmponent that such packaging or packaging conponent net the
requirenents of this title. Such witten assurance shall take the form
of a certificate of conpliance stating that a package or packaging
conmponent is in conpliance with the requirenents of this title, provided
however, where conpliance is achieved under an exenption provided in
subdi vision two or three of section 37-0207 of this title, the «certif-
icate shall state the specific basis upon which the exenption is
clai med. The certificate of conpliance shall be signed by an authorized
official of the manufacturing or distributing conpany] A CERTI FI CATE OF
COVPLI ANCE MEETI NG THE REQUI REMENTS OF SECTI ON 37-0208 OF THI S TI TLE.

S 8. The environnental conservation law is anended by adding a new
section 37-0210 to read as foll ows:

S 37-0210. PUBLI C ACCESS.

1. ANY MEMBER OF THE PUBLI C MAY REQUEST ANY CERTI FI CATE OF COVPLI ANCE
FROM THE MANUFACTURER, DI STRI BUTOR OR SUPPLI ER OF A PACKAGE OR PACKAG NG
COVPONENT. SUCH REQUEST SHALL BE

A. IN VWRI TING AND

B. SPECI FI C AS TO THE PACKAGE OR PACKAGQ NG COVPONENT FOR WHI CH | NFOR-
MATI ON | S REQUESTED

2. THE MANUFACTURER, DI STRIBUTOR OR SUPPLIER MJUST RESPOND TO SUCH
REQUEST W THI N SI XTY DAYS OF RECEI PT OF THE REQUEST

S 9. Section 37-0211 of the environmental conservation |aw, as added
by chapter 286 of the laws of 1990, is anended to read as foll ows:

S 37-0211. [Reports] REVI EW OF EFFECTI VENESS OF TI TLE.

The departnment shall [include a report on] PERI ODI CALLY REVI EWt he
effectiveness of this title [as part of its annual solid waste manage-
ment plan as required by section 27-0103 of this chapter]. [The report
shall] SUCH REVI EW MAY contain [a review] AN ANALYSIS of other toxic
substances contained i n PACKAGES AND packagi ng and reconmend [additions
to the list of hazardous ingredients set forth in this title] ADD TI ONAL
SUBSTANCES VWHI CH SHOULD BE PROHI Bl TED FROM USE | N PACKAG NG in order to
further reduce the toxicity of packaging waste, [and shall contain a
recommendati on whether to continue the recycling exenption as it is
provi ded for in subdivision three of section 37-0207 of this title,] and
a description of +the nature of the substitutes used in lieu of [the]
| ead, mercury, cadm um or hexavalent chromum The departnent [may
i nclude recomendations of the source reduction council of the confer-
ence of North-Eastern governors in the report. Recommendati ons nade by
the departnent to elimnate toxic substances contained in packagi ng
shall include a determination of whether the ingredient presents or wll
present an unreasonable risk to health or the environnent, based upon a
recogni zed risk assessnment protocol and taking into account the nmagni-
tude and severity of the harm against the benefits of the substance or
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mxture to society as well as the availability of substitutes for the
substance or mxture and other adverse effects which such proposed

action to elimnate such ingredient may have on society] SHALL REVI EW
THE ADVI SABI LI TY OF EXTENDI NG THE EXEMPTI ONS PROVI DED FOR | N SUBDI VI SI ON
THREE OF SECTION 37-0207 OF THIS TITLE. TH S REVI EW SHALL COMMENCE NO
LATER THAN JANUARY FI RST, TWO YEARS PRIOR TO THE EXPIRATION OF SUCH
EXEMPTI ONS. | N REVI EW NG THE EFFECTI VENESS OF THI S Tl TLE AND THE ADVI S-

ABI LI TY OF EXTENDI NG THE EXEMPTI ONS PROVI DED FOR I N SUBDI VI SI ON THREE OF
SECTI ON 37-0207 OF THI'S TITLE, THE DEPARTMENT NMAY CONSULT WTH THE
TOXI CS | N PACKAG NG CLEARI NGHOUSE.

S 10. The environnental conservation |aw is amended by addi ng a new
section 37-0215 to read as foll ows:
S 37-0215. SEVERABI LI TY.

THE PROVI SIONS OF THI'S TI TLE SHALL BE SEVERABLE, AND I|F ANY COURT
DECLARES ANY PHRASE, CLAUSE, SENTENCE, OR PROVISION OF THI'S TI TLE TO BE
I NVALI D, OR I TS APPLI CABI LITY TO ANY GOVERNMENT, AGENCY, PERSON, OR
Cl RCUMBTANCE |S DECLARED |INVALID, THE REMAINDER OF THI'S TITLE AND I TS
RELEVANT APPLI CABI LI TY SHALL NOT BE AFFECTED. THE PROVISIONS OF THI'S
TI TLE SHALL BE LI BERALLY CONSTRUED TO G VE EFFECT TO THE PURPOSES THERE-
OF.

S 11. This act shall take effect on the ninetieth day after it shall
have becone a | aw



