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STATE OF NEW YORK

1338
2009- 2010 Regul ar Sessi ons
I N SENATE
January 28, 2009

Introduced by Sen. SKELOS -- read twice and ordered printed, and when
printed to be committed to the Conmttee on Children and Famlies

AN ACT to anend the famly court act and the donmestic relations law, in
rel ati on to abandoned infants

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 1012 of the fam|ly court act is anmended by adding
a new subdivision (f-1) to read as foll ows:

(F-1) A CH LD IS AN "ABANDONED | NFANT" WHEN THE COURT ENTERS AN ORDER
PURSUANT TO SECTI ON ONE THOUSAND FI FTY-ONE-A OF THI S ARTI CLE THAT SUCH
CH LD 1S NOT MORE THAN FI VE DAYS OLD AND HAS BEEN LEFT BY A PARENT IN A
MANNER WHI CH | NDI CATES | NTENT TO SURRENDER AND RELI NQUI SH ALL RESPONSI -
BILITY FOR THE CARE OF SUCH CHI LD

S 2. Paragraph (ii) of subdivision (f) of section 1012 of the famly
court act, as amended by chapter 666 of the Iaws of 1976, is anended to
read as foll ows:

(ii) who has been abandoned, in accordance with the definition and
other criteria set forth in subdivision five of section three hundred
ei ghty-four-b of the social services law, by his OR HER parents or other
person |l egally responsible for his OR HER care, BUT SHALL NOT | NCLUDE AN
ABANDONED | NFANT AS DEFINED I N SUBDI VI SION (F-1) OF TH S SECTI ON

S 3. Subdivision (j) of section 1012 of the famly court act, as
anended by section 3 of part B of chapter 3 of the Ilaws of 2005, is
amended to read as foll ows:

(j) "Aggravated circunstances” nmeans where a child has been either
severely or repeatedly abused, as defined in subdivision eight of
section three hundred eighty-four-b of the social services |aw, OR WHERE
A CH LD HAS BEEN DETERM NED TO BE AN ABANDONED | NFANT PURSUANT TO
SECTI ON ONE THOUSAND FI FTY-ONE-A OF THI S ARTICLE; or where a child has
subsequently been found to be an abused child, as defined in paragraph
(i) or (iii) of subdivision (e) of this section, within five years after

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
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return hone follow ng placenent in foster care as a result of being
found to be a neglected child, as defined in subdivision (f) of this
section, provided that the respondent or respondents in each of the
foregoing proceedings was the sane; or where the court finds by clear
and convincing evidence that the parent of a child in foster care has
refused and has failed conpletely, over a period of at |east six nonths
fromthe date of renpval, to engage in services necessary to elimnate
the risk of abuse or neglect if returned to the parent, and has fail ed
to secure services on his or her own or otherw se adequately prepare for
the return hone and, after being informed by the court that such an
adm ssion could elimnate the requirenment that the | ocal departnment of
soci al services provide reunification services to the parent, the parent
has stated in court under oath that he or she intends to continue to
refuse such necessary services and is unwilling to secure such services
i ndependently or otherwise prepare for the child' s return hone;
provi ded, however, that if the court finds that adequate justification
exists for the failure to engage in or secure such services, including
but not limted to a lack of child care, a lack of transportation, and
an inability to attend services that conflict wth the parent's work
schedul e, such failure shall not constitute an aggravated circunstance;
or where a court has determned a child five days old or younger was
abandoned by a parent with an intent to wholly abandon such child and
with the intent that the child be safe from physical injury and cared
for in an appropriate manner.

S 4. Section 1042 of the famly court act, as amended by section 4 of
part B of chapter 3 of the |aws of 2005, is anended to read as foll ows:

S 1042. Effect of absence of parent or other person responsible for
care. |If the parent or other person legally responsible for the child's
care is not present, the court nmay proceed to hear a petition under this
article only if the child is represented by counsel, a |aw guardian, or
a gqguardian ad litem The parent or other person legally responsible for
the child' s care shall be served with a copy of the order of disposition
with witten notice of its entry pursuant to section one thousand thir-
ty-six of this article. Wthin one year of such service or substituted
service pursuant to section one thousand thirty-six of this article, the
parent or other person legally responsible for the child' s care nay nove
to vacate the order of disposition and schedul e a rehearing. Such notion
shall be granted on an affidavit showi ng such relationship or responsi-
bility and a neritorious defense to the petition, unless THE CH LD HAS
BEEN DECLARED AN ABANDONED | NFANT PURSUANT TO SECTION ONE THOUSAND
FIFTY-ONE-A OF THIS ARTICLE AND THE PARENTS HAVE FAI LED TO ASSERT A
CLAIM OF CUSTODY WTHI N THE TI ME PERI OD SET FORTH IN SUCH SECTION, OR
the court finds that the parent or other person willfully refused to
appear at the hearing, in which case the court nay deny the notion.

S 5. Paragraph (ii) of subdivision (b) of section 1055 of the famly
court act, as anmended by section 18 of part A of chapter 3 of the | aws
of 2005, is anended to read as foll ows:

(ii) (A Upon placing a child under the age of one, who has been aban-
doned AS DEFI NED | N PARAGRAPH (I11) OF SUBDIVISION (F) OF SECTION ONE
THOUSAND TWELVE OF THI'S ARTICLE, with a | ocal conmm ssioner of socia

services, the court shall, where either of the parents do not appear
after due notice, include in its order of disposition pursuant to
section one thousand fifty-two of this part, a direction that such
comm ssioner shall pronptly commence a diligent search to |ocate the

chil d's non-appearing parent or parents or other known relatives who are
legally responsible for the child, and to comence a proceeding to
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commt the guardi anshi p and custody of such child to an authorized agen-
cy pursuant to section three hundred eighty-four-b of the social
services law, six nonths fromthe date that care and custody of the
child was transferred to the conm ssioner, unless there has been comu-
ni cati on and visitation between such child and such parent or parents or
ot her known rel atives or persons legally responsible for the child. In
addition to such diligent search the |local conmm ssioner of social
services shall provide witten notice to the child' s parent or parents
or other known relatives or persons legally responsible as provided for
in this paragraph. Such notice shall be served upon such parent or
parents or other known rel atives or persons legally responsible in the
manner required for service of process pursuant to section six hundred
seventeen of this act. Information regarding such diligent search,
including, but not limted to, the nane, last known address, social
security nunber, enployer's address and any other identifying inforna-
tion to the extent known regardi ng the non-appearing parent, shall be
recorded in the uniformcase record nmaintai ned pursuant to section four
hundred nine-f of the social services |aw

(B) AN ABANDONED | NFANT, AS DEFINED IN SUBDI VISION (F-1) OF SECTION
ONE THOUSAND TWELVE OF THIS ARTICLE, SHALL NOTI BE SUBJECT TO THE
REQUI REMENTS OF SUBPARAGRAPH (A) OF THI S PARAGRAPH

S 6. The famly court act is amended by adding a new section 1031-a to
read as foll ows:

S 1031- A. ABANDONED | NFANTS. (A) A PROCEEDI NG TO DETERM NE WHETHER A
CHI LD I'S AN ABANDONED | NFANT SHALL BE COMMENCED W THI N SI X BUSI NESS DAYS
OF A LOCAL COW SSI ONER OF SOCI AL SERVI CES RECEI PT OF NOTI FI CATI ON THAT
A CH LD ALLEGED TO BE AN ABANDONED | NFANT HAS BEEN FOUND IN THE JURI S-
DI CTI ON OF THE LOCAL SOCI AL SERVI CES AGENCY

(B) THE PETITION SHALL ALLEGE THE FACTS SURROUNDI NG THE HI STORY AND
CURRENT CUSTODY OF THE CHI LD, | NCLUDI NG BUT NOT LIM TED TO
) THE LOCATI ON THE CHI LD WAS SURRENDERED OR ABANDONED

(1) THE DATE OF SUCH OCCURRENCE

(1'11) THE AFFI DAVIT OF THE LI CENSED PHYSI Cl AN CERTI FYI NG SUCH PHYSI -
Cl AN S DETERM NATI ON AS TO THE AGE OF THE | NFANT;

(1V) THE NAMES AND ADDRESSES OF ANY PROSPECTI VE FOSTER CARE OR ADOP-
TI VE HOVES; AND

(V) ANY OTHER | NFORMATI ON THAT WOULD FACI LI TATE THE COURT'S DETERM -
NATI ON

(© THE PETITION SHALL ALSO MAKE AN APPLI| CATI ON PURSUANT TO SECTI ON
ONE THOUSAND THI RTY-NI NE-B OF THI S PART FOR THE COURT TO DETERM NE THAT
REASONABLE EFFORTS TO RETURN THE CHILD TO H S OR HER HOVE ARE NOT
REQUI RED BASED UPON A FI NDI NG THAT THE CHI LD HAS BEEN DECLARED AN ABAN-
DONED | NFANT.

(D) THE COURT SHALL APPO NT A LAW GUARDI AN TO REPRESENT THE | NTERESTS
OF ANY CHI LD NAMED IN A PETITION WHO IS ALLEGED TO BE AN ABANDONED
| NFANT.

(E) NO PROCEEDI NG NMAY CONTI NUE UNDER THI S SECTI ON UNLESS THE COURT
ENTERS A FI NDI NG

(1) THAT THE CH LD WAS NOT MORE THAN FI VE DAYS OLD AT THE TIME OF THE
ABANDONVMENT;  AND

(1'l) THAT THE PARENT LEFT THE CHI LD I N A MANNER WHI CH | NDI CATES | NTENT
TO SURRENDER AND RELINQUI SH ALL RESPONSIBILITY FOR THE CARE OF SUCH
CHI LD

(F) ALL AUTHORI TY GRANTED TO THE LOCAL COWM SSI ONER OF SCOCI AL SERVI CES
RELATI NG TO THE CARE AND CUSTODY OF THE | NFANT PURSUANT TO THE SOCI AL
SERVI CES LAW SHALL CONTI NUE UNTI L FURTHER ORDER OF THE COURT
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S 7. The famly court act is amended by adding a new section 1051-a to
read as foll ows:

S 1051-A. SUSTAINING OR DI SM SSI NG A PETI TI ON ALLEG NG AN ABANDONED
I NFANT. (A) IF FACTS SUFFI Cl ENT TO SUSTAI N A PETI TI ON UNDER SECTI ON ONE
THOUSAND THI RTY-ONE-A OF THI' S ARTI CLE ARE ESTABLI SHED, THE COURT SHALL
ENTER AN ORDER FI NDI NG THAT THE CHI LD I'S AN ABANDONED | NFANT AND SHALL
STATE IN I TS ORDER:

(1) THAT, WTH N A REASONABLE MEDI CAL CERTAI NTY, THE CHI LD WAS NOT
MORE THAN FI VE DAYS OLD WHEN HE OR SHE WAS ABANDONED;

(1) THE DATE THE CH LD WAS BORN, W THIN A REASONABLE MEDI CAL CERTAI N-
TY;

(1'11) THAT THE CH LD WAS LEFT IN A MANNER THAT INDICATED HI' S OR HER
PARENT' S I NTENT TO RELI NQUI SH RESPONSI BI LI TY FOR AND RI GHT TO THE CARE
AND CUSTODY OF SUCH CHI LD;

(1'V) THAT BASED UPON THE FI NDI NGS OF PARAGRAPHS (1) AND (IIl1) OF TH'S
SUBDIVISION, THE CH LD 1S AN ABANDONED | NFANT PURSUANT TO SUBDI VI SI ON
(F-1) OF SECTI ON ONE THOUSAND TWELVE OF THI S ARTI CLE; AND

(V) THAT BASED UPON SUCH FINDING THAT THE CH LD IS AN ABANDONED
| NFANT, REASONABLE EFFORTS TO RETURN THE CHI LD TO H S OR HER HOVE ARE
NOT REQUI RED.

(B) (1) I'F FACTS SUFFI CI ENT TO SUSTAI N THE PETI TI ON UNDER SECTI ON ONE
THOUSAND THI RTY-ONE-A OF THI'S ARTICLE ARE NOT ESTABLI SHED DUE TO THE
CH LD BEI NG MORE THAN FI VE DAYS OLD AT THE TI ME OF ABANDONVMVENT THE COURT
SHALL CONVERT THE PETI TION TO A PROCEEDI NG TO DETERM NE NEGLECT PURSUANT
TO SECTI ON ONE THOUSAND THI RTY-ONE OF THI' S ARTI CLE AND SHALL STATE ON
THE RECORD THE GROUNDS FOR THE CONVERSI ON. TEMPORARY CUSTODY OF THE
CHI LD SHALL CONTI NUE UNTI L FURTHER ORDER OF THE COURT. THE COURT SHALL
ALSO REFER THE MATTER TO THE APPROPRI ATE DI STRI CT ATTORNEY' S OFFI CE AND
DI RECT THE LOCAL COWM SSI ONER OF SOCI AL SERVI CES TO ORI G NATE A PROCEED-
I NG UNDER SECTI ON ONE THOUSAND THI RTY-ONE OF THI'S ARTICLE WTH N SEVEN
DAYS.

(1) IF THE FACTS SUFFICIENT TO SUSTAIN THE PETITI ON UNDER THI S
SECTI ON ARE NOT ESTABLI SHED DUE TO AN | NABI LI TY TO DETERM NE THE | NTENT
OF THE PARENT OR PARENTS THEN THE COURT SHALL CONVERT THE PETITION TO A
PROCEEDI NG TO DETERM NE NEGLECT PURSUANT TO SECTI ON ONE THOUSAND THI R-
TY-ONE OF TH S ARTI CLE AND SHALL STATE ON THE RECORD THE GROUNDS FOR THE
CONVERSI ON. TEMPORARY CUSTODY OF THE CHI LD SHALL CONTI NUE UNTI L FURTHER
ORDER OF THE COURT. FOR THE PURPOSES OF THI S PARAGRAPH, ABANDONMENT | N
THE MANNER PRESCRIBED BY SECTION 260.03 OF THE PENAL LAW SHALL BE
PRESUMPTI VE EVI DENCE OF | NTENT TO SURRENDER AND RELI NQUI SH ALL RESPONSI -
BILITY FOR THE CARE OF SUCH CHI LD.

(C THE COURT SHALL COMVENCE A DI SPOSI TI ONAL HEARI NG | MVEDI ATELY  UPON
COVPLETI ON OF THE FACT- FI NDI NG HEARI NG. AT THE CONCLUSI ON OF SUCH DI SPO
SI TI ONAL HEARI NG THE COURT SHALL ENTER AN ORDER OF DI SPOSI Tl ON:

(1) PLACING THE CH LD IN THE CUSTODY OF THE LOCAL COW SSI ONER OF
SOCI AL SERVI CES I N ACCORD W TH THE PROVI SIONS OF SECTION ONE THOUSAND
FIFTY-FIVE OF TH S PART, UPON A DETERM NATI ON THAT:

(A) CONTINUATION IN THE CH LD S HOVE WOULD BE CONTRARY TO THE BEST
| NTERESTS OF THE CHI LD; AND

(B) WHERE THE COURT HAS DETERM NED THAT THE CH LD IS AN ABANDONED
| NFANT, REASONABLE EFFORTS TO PREVENT OR ELI M NATE THE NEED FOR REMOVI NG
THE CH LD FROMH S OR HER HOVE OR TO MAKE I T PCSSI BLE FOR THE CHI LD TO
RETURN SAFELY TO H S OR HER HOVE ARE NOT REQUI RED;

(1) REQUI RING THE LOCAL COW SSI ONER OF SOCI AL SERVI CES TO COMVENCE A
PROCEEDI NG TO COW T THE GUARDI ANSHI P AND CUSTODY OF SUCH CHI LD TO AN
AUTHORI ZED AGENCY PURSUANT TO SECTI ON THREE HUNDRED EI GHTY- FOUR-B OF THE
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SOCI AL SERVICES LAW I N SIXTY DAYS, PROVI DED THAT NO PETI TI ON HAS BEEN
BROUGHT PURSUANT TO SECTI ON ONE THOUSAND SI XTY-ONE-A OF THI'S ARTICLE.
UPON RECEIVING SUCH PETITION, THE COURT SHALL SCHEDULE A DATE CERTAIN
FOR THE FACT-FI NDI NG AND DI SPCSI TI ONAL HEARI NG REGARDI NG SUCH PETI Tl ON
VH CH SHALL BE NI NETY DAYS FROM THE DATE THAT THE CHI LD WAS FOUND TO BE
AN ABANDONED | NFANT PURSUANT TO THI S SECTI ON,

(I''l) REQUR NG THE LOCAL COW SSI ONER OF SOCI AL SERVI CES TO CAUSE
NOTI CE OF THE PROCEEDI NG | NSTI TUTED PURSUANT TO SECTION THREE HUNDRED
El GHTY- FOUR-B OF THE SOCI AL SERVI CES LAW TO BE PUBLI SHED | N ACCORDANCE
W TH THE PROVI SI ONS OF RULE THREE HUNDRED SI XTEEN OF THE CI VIL PRACTI CE
LAW AND RULES |IN THE COUNTY I N WH CH SUCH CH LD WAS FOUND. THE NOTI CE
SHALL STATE:

(A) THE DATE, TIME AND PURPOSE OF THE PROCEEDI NG

(B) THE DATE, TIME AND PLACE THAT THE ABANDONED | NFANT WAS FOUND;

(C) A DESCRI PTION OF THE I NFANT |INCLUDING |ITS APPROXI MATE DATE OF
Bl RTH,

(D) THAT UPON FAI LURE TO APPEAR, ALL PARENTAL RI GHTS OF THE PARENTS OF
SUCH ABANDONED | NFANT SHALL BE TERM NATED;

(E) THAT A PARENT' S FAI LURE TO APPEAR SHALL CONSTI TUTE A DENIAL OF H' S
OR HER | NTEREST IN THE CHI LD, WHI CH DENI AL SHALL RESULT, W THOUT FURTHER
NOTICE, |IN THE COW TMENT OF THE CUSTODY AND GUARDI ANSHI P OF THE CHI LD
TO THE LOCAL COW SSIONER OF SOCIAL SERVICES AND IN THE CH LD S
ADOPTI ON; AND

(F) THE NAME, ADDRESS, AND TELEPHONE NUMBER OF THE PERSON DESI GNATED
BY THE LOCAL COWM SSI ONER OF SOCI AL SERVI CES TO CONTACT FOR | NFORVATI ON
REGARDI NG SUCH CHI LD.

S 8. The famly court act is amended by adding a new section 1061-a to
read as foll ows:

S 1061-A CUSTODY CLAI M BY PARENT OF AN ABANDONED | NFANT. (A) AT ANY
TIME PRIOR TO THE CHI LD BEING FREED FOR ADOPTION ElITHER PARENT MAY
| NSTI TUTE AN ACTI ON TO ASSERT A CLAIM FOR CUSTODY OF THE CHI LD DECLARED
AN ABANDONED | NFANT PURSUANT TO SECTI ON ONE THOUSAND FI FTY-ONE-A OF TH' S
ARTI CLE. SUCH PROCEEDI NG SHALL BE BROUGHT W THIN THE COUNTY WHERE SUCH
I NFANT 1S FOUND. SUCH PROCEEDI NG SHALL ORI G NATE BY PETI TI ON AND SHALL
NAME THE LOCAL COWM SSI ONER OF SOCI AL SERVI CES, AND BOTH THE PARENTS, |F
KNOM. | N THE EVENT THE WHEREABOUTS OF EITHER PARENT |S UNKNOW THE
PETITION SHALL SO STATE AND THE COURT MAY PROCEED | N SAI D PARENT' S
ABSENCE. A FILING OF A PETITION UNDER THI' S SECTI ON SHALL TOLL THE TIME
FOR FREEI NG THE CHI LD FOR ADOPTI ON AS PROVI DED FOR I N SUBDI VI SION (A) OF
SECTION ONE THOUSAND FIFTY-ONE-A OF THI' S ARTICLE. NOTI CE SHALL BE
SERVED UPON THE LAW GUARDI AN APPO NTED PURSUANT TO SUBDIVISION (D) OF
SECTI ON ONE THOUSAND THI RTY- ONE-A OF THI S ARTI CLE. | N DETERM NI NG CUSTO
DY OF THE |INFANT THE COURT SHALL CONSI DER THE BEST | NTEREST OF THE
CHI LD. PENDI NG A DETERM NATION IN TH' S MATTER, THE | NFANT SHALL REMAIN
IN THE CARE AND CUSTODY OF THE LOCAL COWM SSI ONER OF SOCI AL SERVI CES
UNLESS THE COURT DI RECTS OTHERW SE.

(B) IN THE EVENT THAT PETI TI ONER WHO ALLEGES TO BE A PUTATI VE FATHER,
RECITES IN A PETITION, FILED IN THE COUNTY WHEREI N HE RESI DES, FACTS
THAT ALLEGE HE |'S THE FATHER OF AN | NFANT WHOSE VWHEREABOUTS ARE UNKNOWN
DUE TO THE CONCEALMENT AND PROBABLE ABANDONVENT OF THE RESPONDENT MOTH-
ER, THE PETI TI ON MAY BE SERVED UPON THE MOTHER SEEKI NG AS | TS SOLE REME-
DY, THE LOCATI ON WHERE THE | NFANT WAS ABANDONED. RESPONDENT MOTHER MAY
THEN AVO D APPEARING IN COURT BY FILING A SWORN STATEMENT W THI N TEN
DAYS DI SCLOSI NG THE LOCATION THE CH LD WAS ABANDONED. A COURT MAY
COWPEL, BY THE POWNERS OF CONTEMPT, THE DI SCLOSURE OF THE | NFANT' S WHERE-
ABOUTS. UPON DI SCLOSURE OF THE | NFANT' S LOCATI ON THE PETI TI ON TO ASSERT
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THE CLAIM OF CUSTODY SHALL BE TRANSFERRED TO THE COUNTY VWHEREI N THE
| NFANT |'S RESI DI NG FOR FURTHER PROCEEDI NGS.

(© THE RECORDS AND DI SCOVERY PROCEDURES SET FORTH | N SECTI ON ONE
THOUSAND THI RTY- EI GHT OF THI S ARTI CLE SHALL BE APPLI CABLE TO A PROCEED-
| NG UNDER THI S SECTI ON.

(D) FAILURE OF A PARENT TO ASSERT A CLAIM FOR CUSTCODY UNDER THI S
SECTION WTHI N THE SPECI FIED TIME PERIOD SHALL |RREVOCABLY FREE THE
CH LD FOR ADOCPTION AND ANY ALLEGED PARENT WLL LOSE ALL RI GHTS AT THE
END OF THE NI NETY DAY PERI OD W THOUT FURTHER NOTI CE.

S 9. Paragraph (e) of subdivision 2 of section 111 of the donestic
relations |aw, as amended by chapter 375 of the laws of 1997, is anended
and a new paragraph (f) is added to read as foll ows:

(e) who has executed an instrunent, which shall be irrevocabl e, deny-
ing the paternity of the child, such instrunent having been executed
after conception and acknow edged or proved in the manner required to
permt the recording of a deed[.]; OR

(F) WHERE SUCH CHI LD | S DETERM NED TO BE AN ABANDONED | NFANT PURSUANT
TO SECTI ON ONE THOUSAND THI RTY- ONE- A OF THE FAM LY COURT ACT.

S 10. This act shall take effect on the sixtieth day after it shall
have becone a | aw



