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STATE OF NEW YORK

1312
2009- 2010 Regul ar Sessi ons
I N SENATE
January 28, 2009

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be conmtted to the Conmttee on Housing, Construction and
Communi ty Devel oprent

AN ACT to anmend the administrative code of the city of New York and the
emer gency tenant protection act of nineteen seventy-four, in relation
to determ ning primry residency

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. O ause 10 of subparagraph (i) of paragraph 2 of subdivision
e of section 26-403 of the adm nistrative code of the city of New York
is amended to read as foll ows:

(10) Housing acconmodati ons not occupi ed by the tenant, not i ncl uding
subt enants or occupants, as his or her primary residence, as determ ned
by a court of conpetent jurisdiction. FOR PURPOSES OF DETERM NI NG PRI MA-
RY RESIDENCY, AS USED IN TH S CHAPTER, THE FAI LURE TO FI LE A NEW YORK
CI TY RESI DENT | NCOVE TAX RETURN BY AN | NDI VI DUAL REQUI RED BY LAW TO FI LE
SUCH A RETURN, SHALL RESULT IN A FI NDI NG THAT THE TENANT DOES NOT OCCUPY
THE UNIT AS H' S OR HER PRI MARY RESI DENCE; PROVI DED, HOWNEVER, THAT TH'S
PROVI SION  SHALL NOT APPLY TO AN | NDI VI DUAL WHO HAS REQUESTED AN EXTEN-
SION OF TI ME FOR PAYMENT OF TAX OR WHERE ANY OTHER FACTOR EXI STS WH CH
WOULD EXCUSE THE TI MELY FI LI NG OF THE RETURN; PROVI DED FURTHER, THAT THE
TIMELY FILING OF THE RETURN, ALONE, SHALL NOT RESULT IN A PRESUMPTI ON
THAT THE | NDI VI DUAL DOES OCCUPY THE UNNT AS HS OR HER PRI MARY RESI -
DENCE. No action or proceeding shall be conmenced seeking to recover
possessi on on the ground that a housing acconmodation is not occupied by
the tenant as his or her prinmary residence unless the owner or |essor
shall have given thirty days notice to the tenant of his or her inten-
tion to commence such action or proceedi ng on such grounds.

S 2. Subparagraph (f) of paragraph 1 of subdivision a of section
26-504 of the administrative code of the city of New York is anmended to
read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(f) not occupied by the tenant, not including subtenants or occupants,
as his OR HER primary residence, as determ ned by a court of conpetent
jurisdiction[, provided, however that no]. FOR PURPOSES OF DETERM NI NG
PRI MARY RESI DENCY, AS USED IN TH S CHAPTER, THE FAILURE TO FILE A NEW
YORK CI TY RESI DENT | NCOVE TAX RETURN BY AN | NDI VI DUAL REQUI RED BY LAW TO
FILE SUCH A RETURN, SHALL RESULT IN A FI NDI NG THAT THE TENANT DOES NOT
OCCUPY THE UNIT AS H' S OR HER PRI MARY RESI DENCE; PROVI DED, HOWEVER, THAT
THI'S PROVI SI ON SHALL NOT APPLY TO AN I NDI VIDUAL WHO HAS REQUESTED AN
EXTENSION OF TIME FOR PAYMENT OF TAX OR WHERE ANY OTHER FACTOR EXI STS
VH CH WOULD EXCUSE THE TI MELY FI LI NG OF A RETURN; PROVI DED FURTHER, THAT
THE TI MELY FILING OF THE RETURN, ALONE, SHALL NOT RESULT IN A PRESUWP-
TION THAT THE |INDIVIDUAL DOES OCCUPY THE UNIT AS H'S OR HER PRI MARY
RESI DENCE. NO action or proceeding shall be conmenced seeking to recover
possessi on on the ground that a housing acconmopdation is not occupi ed by
the tenant as his or her prinmary residence unless the owner or |essor
shall have given thirty days notice to the tenant of his or her inten-
tion to commence such action or proceeding on such grounds. For the
pur poses of this subparagraph where a housi ng accommobdation is rented to
a not-for-profit hospital for residential use, affiliated subtenants
aut hori zed to use such acconmodati ons by such hospital shall be deened
to be tenants, or

S 3. Paragraph 11 of subdivision a of section 5 of section 4 of chap-
ter 576 of the laws of 1974, constituting the energency tenant
protection act of nineteen seventy-four, as amended by chapter 940 of
the laws of 1984, is anended to read as foll ows:

(11) housi ng accommobdati ons which are not occupied by the tenant, not
i ncluding subtenants or occupants, as his OR HER primary residence, as
deternmined by a court of conpetent jurisdiction. FOR PURPOSES OF DETER-
M NI NG PRI MARY RESI DENCY, AS USED IN THI S ACT, THE FAI LURE TO FILE A NEW
YORK STATE RESI DENT | NCOVE TAX RETURN BY AN | NDI VI DUAL REQUI RED BY LAW
TO FILE SUCH A RETURN, SHALL RESULT IN A FINDI NG THAT THE TENANT DOES
NOT OCCUPY THE UNIT AS H' S OR HER PRI MARY RESI DENCE; PROVI DED, HOWNEVER
THAT THI' S PROVI SI ON SHALL NOT APPLY TO AN | NDI VI DUAL WHO HAS REQUESTED
AN EXTENSI ON OF TI ME FOR PAYMENT OF TAX OR WHERE ANY OTHER FACTOR EXI STS
VH CH WOULD EXCUSE THE TIMELY FILING OF THE RETURN, PROVI DED FURTHER,
THAT THE TI MELY FILING OF THE RETURN, ALONE, SHALL NOT RESULT IN A
PRESUMPTION THAT THE | ND VIDUAL DOES OCCUPY THE UNIT AS H'S OR HER
PRI MARY RESI DENCE. For the purposes of this paragraph, where a housing
accommodation is rented to a not-for-profit hospital for residentia
use, affiliated subtenants authorized to use such accommobdati ons by such
hospital shall be deemed to be tenants. No action or proceeding shall be
commenced seeking to recover possession on the ground that a housing
accommodation is not occupied by the tenant as his OR HER prinary resi-
dence unl ess the owner or |essor shall have given thirty days notice to
the tenant of his OR HER intention to comence such action or proceedi ng
on such grounds.

S 4. This act shall take effect inmmediately; provided that the anend-
ment to section 26-403 of the city rent and rehabilitation |aw nade by
section one of this act shall remain in full force and effect only so
|l ong as the public energency requiring the regulation and control of
residential rents and evictions continues, as provided in subdivision 3
of section 1 of the Ilocal energency housing rent control act; and
provided further that the anendnent to section 26-504 of the rent
stabilization | aw of nineteen hundred sixty-nine nmade by section two of
this act shall expire on the sanme date as such | aw expires and shall not
affect the expiration of such |aw as provi ded under section 26-520 of
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such Iaw, and provided further that the anendnent to section 5 of the
energency tenant protection act of nineteen seventy-four made by section
three of this act shall expire on the sane date as such act expires and
shall not affect the expiration of such act as provided in section 17 of
chapter 576 of the laws of 1974, as amended.



