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STATE OF NEW YORK

1280
2009- 2010 Regul ar Sessi ons
I N SENATE
January 28, 2009

I ntroduced by Sens. VOLKER, STACHOABKI -- read twi ce and ordered print-
ed, and when printed to be conmtted to the Conmittee on Investi-
gati ons and Gover nnent Operations

AN ACT to anend the tax law, in relation to the |icensure of cigarette
manufacturers and to require the exclusive use of encrypted counter-
feit-resistant cigarette tax stanps; and to anend the state finance
law, in relation to establishing a cigarette tax crimnal enforcenent
fund

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The tax law is anended by adding a new section 480-d to
read as foll ows:

S 480-D. LI CENSE OF Cl GARETTE MANUFACTURERS. 1. (A) FOR THE PURPOSE OF
THI S SECTI ON, A "MANUFACTURER' SHALL MEAN ANY PERSON WHO:

(1) MANUFACTURES, FABRI CATES, ASSEMBLES, PROCESSES OR LABELS Cl GA-
RETTES; OR

(1) I MPORTS, WHETHER DI RECTLY OR | NDI RECTLY, ClIGARETTES |INTO THE
UNI TED STATES FOR SALE OR DI STRIBUTION I N TH S STATE

(B) A MANUFACTURER SHALL NOT SELL ANY Cl GARETTES TO AN AGENT LI CENSED
TO STAMP Cl GARETTES FOR THE STATE OF NEW YORK I N THE STATE OF NEW YORK
UNLESS HE OR SHE FI RST SECURES A LI CENSE TO ENGAGE | N THAT ACTI VI TY FROM
THE DEPARTMENT.

(© NO LI CENSE MAY BE | SSUED, MAI NTAI NED OR RENEWED | F THE MANUFACTUR-
ER HAS:

(1) | MPORTED ANY ClI GARETTES | NTO THE UNI TED STATES I N VI OLATI ON OF 19
US C S 1681A; OR

(1) 1 MPORTED OR MANUFACTURED ANY Cl GARETTES THAT DO NOT FULLY COWPLY
WTH THE FEDERAL ClGARETTE LABELING AND ADVERTISING ACT, 15 U.S.C
SS1331 ET SEQ

2. AN APPLI CATI ON FOR A LI CENSE MUST:

(A) BE MADE TO THE DEPARTMENT ON FORMS PRESCRI BED BY THE DEPARTMENT;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) | NCLUDE THE NAME AND ADDRESS OF THE APPLI CANT. |F THE APPLICANT IS
A FIRM ASSOCI ATI ON OR PARTNERSHI P, THE APPLI CATION MJUST | NCLUDE THE
NAVES AND ADDRESSES OF EACH OF | TS MEMBERS. | F THE APPLI CANT IS A CORPO-
RATION, THE APPLICATION MJST |NCLUDE THE NAMES AND ADDRESSES OF THE
PRESI DENT, VI CE PRES| DENT, SECRETARY AND MANAG NG OFFI CER OR OFFI CERS;

(C) SPECI FY THE LOCATI ON, BY STREET AND NUMBER, OF THE PRI NCl PAL PLACE
OF BUSINESS OF THE APPLI CANT AND OF THE PREM SES FOR WHI CH THE LI CENSE
|' S SOUGHT; AND

(D) SPECI FY ANY OTHER | NFORMATI ON THE DEPARTMENT MAY REQUI RE.

3. A CURRENT LI CENSE AS MANUFACTURER AUTHORI ZES THE HOLDER THEREOF TO
SELL Cl GARETTES TO AN AGENT LI CENSED TO STAMP Cl GARETTES FOR THE STATE
OF NEW YORK.

4. (A) ON OR BEFORE JUNE THI RTI ETH, TWO THOUSAND NI NE, EVERY MANUFAC-
TURER REQUIRED TO BE LI CENSED UNDER THI' S SECTI ON SHALL BE REQUI RED TO
PAY AN ANNUAL FEE FOR SUCH LI CENSE | N AN AMOUNT ESTABLI SHED PURSUANT TO
RULES AND REGULATIONS OF THE DEPARTMENT, PROVI DED, HOWEVER, SUCH FEE
SHALL NOT EXCEED FI FTEEN THOUSAND DOLLARS OR BE LESS THAN FI VE THOUSAND
DOLLARS AND SHALL BE BASED UPON THE MANUFACTURER S ANNUAL SHI PMENTS OF
Cl GARETTES | NTO THE STATE FOR THE | MVEDI ATELY PRECEDI NG CALENDAR YEAR AS
REQUI RED TO BE REPORTED TO THE DEPARTMENT.

(B) SUCH FEE SHALL BE PAI D BY JUNE THI RTI ETH OF EACH YEAR

5. THE DEPARTMENT SHALL ADOPT REGULATI ONS ESTABLI SHI NG

(A) REPORTI NG REQUI REVMENTS FOR MANUFACTURERS; AND

(B) PROCEDURES FOR THE ELECTRONIC SUBM SSION OF REPORTS REQUI RED
PURSUANT TO ANY REPORTI NG REQUI REMENTS ESTABLI SHED UNDER PARAGRAPH ( A)
OF THI'S SUBDI VI SI ON.

6. ANY REGULATI ONS ADOPTED PURSUANT TO SUBDIVISION FIVE OF THI'S
SECTION RELATING TO REPORTING REQUI REMENTS FOR MANUFACTURERS MUST
PROVI DE FOR SUBM SSI ON TO THE DEPARTMENT PERI ODI C REPORTS OF:

(A) THE QUANTITY OF Cl GARETTE PACKAGES THAT WERE DI STRIBUTED OR
SHIPPED TO AN AGENT LI CENSED TO STAMP Cl GARETTES FOR THE STATE DURI NG
THE REPORTI NG PERI OD, AND THE NAME AND ADDRESS OF EACH PERSON TO WHOM
THOSE PRODUCTS WERE DI STRI BUTED OR SHI PPED;

(B) THE QUANTITY OF ClGARETTE PACKAGES THAT WERE DI STRI BUTED OR
SHI PPED TO ANOTHER FACI LI TY OF THE SAME MANUFACTURER W THI N THE BORDERS
OF THI'S STATE DURI NG THE REPORTI NG PERI OD; AND

(C) THE QUANTITY OF ClGARETTE PACKAGES THAT WERE DI STRI BUTED OR
SHI PPED W THI'N THE BORDERS OF THI'S STATE TO | NDI AN TRI BES OR | NSTRUMVEN-
TALI TIES OF THE FEDERAL GOVERNMENT DURI NG THE REPORTI NG PERI OD, AND THE
NAVE AND ADDRESS OF EACH PERSON TO WHOM THOSE PRODUCTS WERE DI STRI BUTED
OR SHI PPED.

7. MANUFACTURER SHALL MAINTAIN COPIES OF |NVO CES OR EQUI VALENT
DOCUMENTATI ON FOR EACH OF | TS FACI LI TIES FOR EVERY TRANSACTI ON I'N WHI CH
THE MANUFACTURER |S THE SELLER  PURCHASER ~ CONSI GNOR, CONSI GNEE OR
RECI Pl ENT OF Cl GARETTES. THE | NVO CES OR DOCUMENTATI ON MUST | NDI CATE THE
NAVE AND ADDRESS OF THE CONSI GNOR, SELLER, PURCHASER OR CONSI GNEE, AND
THE QUANTI TY BY BRAND AND STYLE OF THE Cl GARETTES | NVOLVED | N THE TRANS-
ACTI ON.

8. ALL OF THE PROVI SIONS OF SECTI ON FOUR HUNDRED El GHTY OF THI S ARTI -
CLE RELATI NG TO WHOLESALE DEALERS LI CENSES, | NCLUDI NG THE PROCEDURE FOR
SUSPENSI ON, REVOCATI ON, REFUSAL TO LI CENSE AND FOR HEARI NGS, EXCEPT FOR
PARAGRAPHS (A), (B), (O, (D), (E), (F) AND (G OF SUBDI VI SION ONE OF
SECTI ON FOUR HUNDRED El GHTY OF THIS ~ARTICLE, SHALL BE APPLICABLE TO
MANUFACTURERS' LI CENSES APPLI ED FOR OR GRANTED PURSUANT TO THI' S SECTI ON,
AS | F SUCH PROVI SI ONS HAD BEEN SET FORTH IN FULL IN THI'S SUBDI VI S| ON AND
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HAD EXPRESSLY REFERRED TO THE APPLICANT FOR, OR THE HOLDER OF, A
MANUFACTURER S LI CENSE

9. IN THE CASE OF A MANUFACTURER WHO | S A LI CENSED STAMPI NG AGENT AS
OF THE EFFECTI VE DATE OF THI' S SUBDI VI SI ON, SUCH MANUFACTURER SHALL BE
DEEMED TO BE LI CENSED UNDER THI' S SECTI ON

S 2. Subdivision 1 of section 472 of the tax |aw, as anmended by chap-
ter 629 of the laws of 1996, is anended to read as foll ows:

1. The conmi ssioner shall prescribe, prepare and furnish stanps of
such denom nations and quantities as may be necessary for the paynent of
the tax on cigarettes inposed by this article, and may fromtinme to tine
and as often as he OR SHE deens advi sabl e provide for the issuance and
excl usi ve use of stanps of a new design and forbid the use of stanps of
any other design, in the manner and with the effect provided in section
two hundred seventy-four of this chapter. The comm ssioner shall nake
provisions for the sale of such stanps at such places and at such tines
as he OR SHE may deem necessary and nmay |icense agents for such purpose.
The comm ssioner may |icense dealers in cigarettes, who maintain sepa-
rate warehousing facilities for the purpose of receiving and distribut-
ing cigarettes and conducting their business, who have received conmmt-
ments from at |east two cigarette manufacturers whose aggregate narket
share is at least forty percent of the New York state cigarette narket,
and inporters, exporters and manufacturers of cigarettes, and other
persons within or without the state as agents to buy or affix stanps to
be wused in paying the tax herein inposed, but an agent shall at al
times have the right to appoint the person in his OR HER enploy who is
to affix the stanps to any cigarettes under the agent's control. The fee
for filing such application for an agent's license shall be [one thou-
sand five] FIFTEEN hundred dollars, unless such fee has been paid during

the preceding twelve nonths, in which case, the fee for a new Ilicense
shall be one thousand dollars. Al of the provisions of section four
hundred eighty OF THIS ARTICLE relating to whol esal e dealers' |icenses,

including the procedure for suspension, revocation, refusal to license
and for hearings, except for paragraphs (c) and (g) of subdivision one

of such section, shall be applicable to agents' |icenses applied for or
granted pursuant to this section, as if such provisions had been set
forth in full in this subdivision and had expressly referred to the

applicant for, or the holder of, an agent's I|icense.

(A) Wienever the commi ssioner shall sell and deliver to any such agent
any such stanps, such agent shall be entitled to receive as conpensation
for his services and expenses as such agent in selling or affixing such
stanps, and to retain out of the noneys to be paid by himfor such
stanps, a conm ssion on the par value thereof. The commi ssioner is here-
by authorized to prescribe a schedul e of comm ssions, not exceeding five
per centum allowable to such agent for buying and affixing such stanps.
Such schedul e shall be uniformwth respect to the different types of
stanps used, and nmay be on a graduated scale with respect to the nunber
of stanps purchased. ADDI TI ONALLY, THE COWM SSI ONER SHALL PAY SUCH AGENT
A COW SSI ON OF NOT LESS THAN TEN CENTS PER STAMP PURCHASED

(B) The comm ssioner may, in his OR HER discretion, permt an agent to
pay for such stanps within thirty days after the date of purchase and
may require any such agent to file with the departnent [of taxation and
finance] a bond issued by a surety conpany approved by the superinten-
dent of insurance as to solvency and responsibility and authorized to
transact business in the state or other security acceptable to the
conmm ssioner, in such anmobunt as the commi ssioner may fix, to secure the
paynment of any sums due from such agent pursuant to this article. |If
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securities are deposited as security under this subdivision, such secu-
rities shall be kept in the custody of the comm ssioner and may be sold
by the conm ssioner if it becomes necessary so to do in order to recover
any suns due from such agent pursuant to this article, but no such sale

shall be had until after such agent shall have had opportunity to [liti-
gate the validity of any tax if it elects so to do. Upon any such sale,
the surplus, if any, above the suns due wunder this article shall be

returned to such agent.

S 3. The tax law is anended by addi ng a new section 472-a to read as
fol | ows:

S 472-A. ENCRYPTED COUNTERFEI T- RESI STANT Cl GARETTE TAX STAWP. 1.
PURSUANT TO THE POWERS VESTED IN THE COVM SSI ONER UNDER SECTI ON FOUR
HUNDRED SEVENTY- TWO OF THI S ARTI CLE, THE COWM SSI ONER SHALL PROVI DE FOR
THE | SSUANCE AND EXCLUSIVE USE OF ENCRYPTED Cl GARETTE TAX STAMPS BY
STAVPI NG AGENTS LI CENSED PURSUANT TO SECTI ON FOUR HUNDRED SEVENTY- TWO OF
THI S ARTI CLE. SUCH STAMPS SHALL BE ENCRYPTED TO | DENTI FY, AT A M NI MUM

(A) THE NAVE AND ADDRESS OF THE LI CENSED STAMPI NG AGENT AFFI XI NG THE
STAVP;

(B) THE DATE THE STAMP WAS AFFI XED TO THE Cl GARETTE PRODUCT; AND

(C©) THE DENOM NATED VALUE OF THE STAMP OR METER | MPRESSI ON

2. SUCH STAMPS SHALL:

(A) BE PRODUCED IN A PROVEN SECURE FACI LI TY CERTI FI ED I N ACCORDANCE
W TH THE SECURI TY ASSI STANCE STANDARDS ESTABLI SHED | N TWD THOUSAND FI VE
BY THE AMERI CAN NATI ONAL STANDARDS | NSTI TUTE AND THE NORTH AMERI CAN
SECURI TY PRODUCTS ORGANI ZATI ON;

(B) 1 NCORPORATE A M NI MUM OF FOUR LAYERS OF OVERT, SEM -COVERT AND
COVERT DATA;

(© BE APPLIED BY MACH NES WHEREUPON THE ENCRYPTED DATA SHALL BE
| NSTANTANEOUSLY CAPTURED AND STORED BY AND FOR THE DEPARTMENT;

(D) BE READABLE AND TRACEABLE FROM STAMP PRODUCTI ON THROUGH DI STRI B-
UTI ON AND AT THE PO NT OF SALE; AND

(E) BE CAPABLE OF BEI NG READ BY A SCANNI NG OR SIM LAR DEVI CE THAT CAN
BE UTI LI ZED BY ENFORCEMENT AGENTS OF THE DEPARTMENT AND/ OR BY LI CENSED
Cl GARETTE WHOLESALERS AND RETAI LERS

3. SUCH STAMPS AND THE ENCRYPTED DATA THEREIN SHALL BE PURCHASED BY
THE STATE AND DI STRI BUTED TO LI CENSED STAMPI NG AGENTS. THE ENCRYPTED
DATA COLLECTED SHALL BE PURCHASED AND RETAI NED BY THE STATE AND SHALL BE
HELD IN A SECURE DATA COLLECTION, MANAGEMENT AND DECI SI ON SUPPORT
SYSTEM

S 4. The department of taxation and finance shall issue a request for
proposal for the purpose of manufacturing the encrypted stanp and appli -
cation nmachi nery authorized under section 472-a of the tax law within 90
days of the effective date of this act. Bids fromqualified vendors
shall be received by the departnment of taxation and finance no |ater
than 60 days followi ng the issuance of the request for proposal. Any
contract issued pursuant to this section shall be issued wwthin 90 days
foll owi ng recei pt of bids.

S 5. The state finance |aw i s anmended by adding a new section 97-jjjj
to read as foll ows:

S 97-JJJJ. CIGARETTE TAX CRI M NAL ENFORCEMENT FUND. 1. THERE | S HEREBY
ESTABLI SHED | N THE JO NT CUSTODY OF THE COVPTROLLER AND THE COWM SSI ONER
OF TAXATI ON AND FI NANCE A SPECI AL FUND TO BE KNOMW AS THE Cl GARETTE TAX
CRI M NAL ENFORCEMENT FUND

2. SUCH FUND SHALL CONSI ST ANNUALLY OF FIVE PERCENT OF THE RECEIPTS
FROM THE | MPGCSI TI ON OF Cl GARETTE AND TOBACCO TAXES PURSUANT TO ARTI CLE
TVENTY OF THE TAX LAW LESS SUCH AMOUNTS TO BE DEPCSI TED I N THE TOBACCO
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CONTROL AND | NSURANCE | NI TI ATI VES POOL PURSUANT TO SECTI ON FOUR HUNDRED
El GHTY- TWO OF SUCH ARTI CLE AND LESS SUCH AMOUNTS AS THE COWM SSI ONER  OF
TAXATION AND FINANCE MAY DETERM NE TO BE NECESSARY FOR REFUNDS. THE
Cl GARETTE TAX CRIM NAL ENFORCEMENT FUND SHALL BE USED SOLELY FOR THE
PURPCSES OF CRI M NAL ENFORCEMENT AND NECESSARY AUDI TS OF Cl GARETTE AND
TOBACCO TAXES. ANY | NTEREST RECElIVED BY THE COVPTROLLER ON MONEYS ON
DEPOSI T I N SUCH FUND SHALL BE RETAI NED | N AND BECOVE PART OF SUCH FUND

3. THE MONIES I N SUCH FUND, FOLLOW NG APPROPRI ATI ON BY THE LEG SLATURE
AND ALLOCATI ON BY THE DI RECTOR OF THE BUDGET, SHALL BE AVAI LABLE FOR THE
DEPARTMENT OF TAXATI ON AND FI NANCE FOR THE CRIM NAL ENFORCEMENT AND
NECESSARY AUDI TS OF ARTI CLE TWENTY OF THE TAX LAW

S 6. This act shall take effect imedi ately; provided, however the
departnment of taxation and finance shall promul gate regul ations setting
forth the date by which the use of encrypted counterfeit-resistant ciga-
rette tax stanps as required pursuant to section 472-a of the tax |aw,
as added by section three of this act, shall take effect and the manner
of inplenmentation; such date shall be the earliest practical date by
whi ch the stanping system can be inplenmented by the departnment of taxa-
tion and finance, provided however that in no case shall the use of such
stanps conmence any earlier that 180 days followi ng the issuance of a
contract; provided further that any product shown to be purchased and
stanped to such departnent's satisfaction prior to the inplenentation
date specified in departnment of taxation and finance regul ations may be
sol d bearing unencrypted stanps for the succeeding 12 nonths.



