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STATE OF NEW YORK

1018
2009- 2010 Regul ar Sessi ons
I N SENATE
January 22, 2009

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health |aw and the penal law, in relation to
i ncreasi ng the age at which a person can be sold tobacco products

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 4 of section 1399-aa of the public health |aw,
as added by chapter 799 of +the laws of 1992, is anmended to read as
fol | ows:

4. "Private club" means an organi zation with no nore than an insignif-
i cant portion of its menbership conprised of people under the age of
[eighteen] NI NETEEN years that regularly receives dues and/or paynents
fromits nmenbers for the use of space, facilities and services.

S 2. Subdivisions 2 and 4 of section 1399-bb of the public health |aw,
subdi vi sion 2 as anmended by chapter 13 of the laws of 2003 and subdivi -
sion 4 as anended by chapter 508 of the |laws of 2000, are anended to
read as foll ows:

2. The prohibitions contained in subdivision one of this section shal
not apply to the follow ng | ocations:

(a) private social functions when seating arrangenents are under the
control of the sponsor of the function and not the owner, operator,
manager or person in charge of such indoor area;

(b) conventions and trade shows; provided that the distribution is
confined to designated areas generally accessible only to persons over
the age of [eighteen] N NETEEN

(c) events sponsored by tobacco or herbal <cigarette nanufacturers
provi ded that the distribution is confined to designated areas generally
accessible only to persons over the age of [eighteen] N NETEEN

(d) bars as defined in subdivision one of section thirteen hundred
ni nety-nine-n of this chapter;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(e) tobacco businesses as defined in subdivision eight of section
thirteen hundred ninety-nine-aa of this article;

(f) factories as defined in subdivision nine of section thirteen
hundred ni nety-nine-aa of this article and construction sites; provided
that the distribution is confined to designated areas generally accessi -
ble only to persons over the age of [eighteen] N NETEEN

4. The distribution of tobacco products or herbal cigarettes pursuant
to subdivision two of this section shall be made only to an individua
who denonstrates, through a driver's |icense or other photographic iden-
tification card issued by a governnment entity or educational institution
indicating that the individual is at |east [eighteen] N NETEEN years of
age. Such identification need not be required of any individual who
reasonably appears to be at |east twenty-five years of age; provided,
however, that such appearance shall not constitute a defense in any
proceedi ng alleging the sale of a tobacco product or herbal cigarette to
an indi vidual .

S 3. Section 1399-cc of the public health Iaw, as anended by chapter
508 of the | aws of 2000, subdivision 3 as separately anended by chapter
162 of the Ilaws of 2002 and subdivision 7 as anended by chapter 13 of
the laws of 2003, is anended to read as foll ows:

S 1399-cc. Sal e of tobacco products, herbal cigarettes, rolling papers

ipes to mnors prohibited. 1. As used in this section:
(a) "A device capable of deciphering any electronically readable
format" or "device" shall nean any conmerci al device or conbination of
devi ces used at a point of sale or entry that is capable of reading the
information encoded on the bar code or nmagnetic strip of a driver's
|icense or non-driver identification card issued by the state conmm s-
si oner of notor vehicles;

(b) "Card holder" nmeans any person presenting a driver's |icense or
non-driver identification card to a |licensee, or to the agent or enpl oy-
ee of such licensee under this chapter; and

(c) "Transaction scan" neans the process involving an autonmated bar
code reader by which a licensee, or agent or enployee of a |icensee
under this chapter reviews a driver's |license or non-driver identifica-
tion card presented as a precondition for the purchase of a tobacco
product or herbal cigarettes pursuant to subdivision three of this
secti on;

2. Any person operating a place of business wherein tobacco products
or herbal cigarettes are sold or offered for sale is prohibited from
selling such products, herbal <cigarettes, rolling papers or pipes to
i ndi vi dual s under [eighteen] N NETEEN years of age, and shall post in a
conspi cuous place a sign upon which there shall be inprinted the foll ow
ing statenent, "SALE OF ClGARETTES, Cl GARS, CHEW NG TOBACCO, POWDERED
TOBACCO, OR OTHER TOBACCO PRODUCTS, HERBAL Cl GARETTES, ROLLI NG PAPERS OR
Pl PES, TO PERSONS UNDER [ El GHTEEN] NI NETEEN YEARS OF AGE IS PROH BI TED
BY LAW™ Such sign shall be printed on a white card in red letters at
| east one-half inch in height.

3. Sal e of tobacco products or herbal cigarettes in such places, other
than by a vendi ng machine, shall be nade only to an individual who
denonstrates, through (a) a valid driver's license or non-driver's iden-
tification card issued by the comm ssioner of notor vehicles, the feder-
al governnent, any United States territory, conmonwealth or possession,
the District of Colunbia, a state government within the United States or
a provincial government of the dom nion of Canada, or (b) a valid pass-
port issued by the United States governnment or any other country, or (c)
an identification card issued by the arned forces of the United States,

or
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indicating that the individual is at |east [eighteen] N NETEEN years of
age. Such identification need not be required of any individual who
reasonably appears to be at |east twenty-five years of age, provided,
however, that such appearance shall not constitute a defense in any
proceedi ng all eging the sale of a tobacco product or herbal <cigarettes
to an individual under [eighteen] N NETEEN years of age.

4. (a) Any person operating a place of business wherein tobacco
products or herbal cigarettes are sold or offered for sale may performa
transaction scan as a precondition for such purchases.

(b) I'n any instance where the information deciphered by the trans-
action scan fails to match the information printed on the driver's
i cense or non-driver identification card, or if the transaction scan
indicates that the information 1is false or fraudulent, the attenpted
transaction shall be deni ed.

(c) I'n any proceeding pursuant to section thirteen hundred-ninety-
nine-ee of this article, it shall be an affirmative defense that such
person had produced a driver's |icense or non-driver identification card
apparently issued by a governnental entity, successfully conpleted that
transaction scan, and that the tobacco product or herbal cigarettes had
been sol d, delivered or given to such person in reasonable reliance upon
such identification and transaction scan. In evaluating the applicabil-
ity of such affirmative defense the conm ssioner shall take into consid-
eration any witten policy adopted and inplenented by the seller to
ef fectuate the provisions of this chapter. Use of a transaction scan
shall not excuse any person operating a place of business wherein tobac-
co products or herbal cigarettes are sold, or the agent or enployee of
such person, from the exercise of reasonable diligence otherw se
required by this chapter. Notw t hstandi ng the above provisions, any such
affirmative defense shall not be applicable in any civil or crimna
proceedi ng, or in any other forum

5. A licensee or agent or enployee of such licensee shall only use a
device capable of deciphering any electronically readable format, and
shall only use the information recorded and mai ntai ned through the use
of such devices, for the purposes contained in subdivision four of this
section. No |icensee or agent or enployee of a |icensee shall resell or
di sseninate the information recorded during such a scan to any third
person. Such prohibited resale or dissemnation includes but 1is not
l[imted to any advertising, marketing or pronotional activities.
Notwi t hstanding the restrictions inposed by this subdivision, such
records may be rel eased pursuant to a court ordered subpoena or pursuant
to any other statute that specifically authorizes the rel ease of such
i nformati on. Each violation of this subdivision shall be punishable by a
civil penalty of not nore than one thousand doll ars.

6. A licensee or agent or enployee of such a licensee may electron-
ically or nmechanically record and maintain only the information froma
transaction scan necessary to effectuate this section. Such informtion
shall be limted to the following: (a) name, (b) date of birth, (c)
driver's license or non-driver identification nunber, and (d) expiration
date. The conmm ssioner and state conm ssioner of notor vehicles shal
jointly pronmul gate any regul ati ons necessary to govern the recordi ng and
mai nt enance of these records by a |icensee under this chapter. The
commi ssioner and the state |iquor authority shall jointly promul gate any
regul ati on necessary to ensure quality control in the use of the trans-
action scan devices under this chapter and article five of the al coholic
beverage control |aw.
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7. No person operating a place of business wherein tobacco products or
herbal cigarettes are sold or offered for sale shall sell, permt to be
sold, offer for sale or display for sale any tobacco product or herba
cigarettes in any nmanner, unless such products and cigarettes are stored
for sale (a) behind a counter in an area accessible only to the person-
nel of such business, or (b) in a |locked container; provided, however,
such restriction shall not apply to tobacco businesses, as defined in
subdi vi sion eight of section thirteen hundred ninety-nine-aa of this
article, and to places to which admssion is restricted to persons
[ ei ght een] NI NETEEN years of age or ol der.

S 4. Section 1399-cc of the public health aw, as anended by chapter
568 of the |aws of 2001, subdivision 1 as anended by chapter 162 of the
| aws of 2002 and subdivision 2 as anended by chapter 13 of the |aws of
2003, is anended to read as foll ows:

S 1399-cc. Sale of tobacco products or herbal cigarettes, rolling
papers or pipes to mnors prohibited. 1. Any person operating a place of
busi ness wherein tobacco products or herbal cigarettes are sold or
offered for sale is prohibited fromselling such products, herbal ciga-
rettes, rolling papers or pipes to individuals under [eighteen] N NETEEN
years of age, and shall post in a conspicuous place a sign upon which
there shall be inprinted the follow ng statenent, "SALE OF Cl GARETTES,
Cl GARS, CHEW NG TOBACCO, POWDERED TOBACCO, OR OTHER TOBACCO PRODUCTS,
HERBAL Cl GARETTES, ROLLI NG PAPERS OR PI PES, TO PERSONS UNDER [ El GHTEEN]
NI NETEEN YEARS OF AGE |'S PRCHI BI TED BY LAW" Such sign shall be printed
on a white card in red letters at |east one-half inch in height. Sale of
tobacco products or herbal cigarettes in such places, other than by a
vendi ng nachi ne, shall be nmade only to an individual who denobnstrates,
through (a) a valid driver's license or non-driver's identification card
issued by the commi ssioner of notor vehicles, the federal governnent,
any United States territory, commonwealth or possession, the District of
Col unmbia, a state government within the United States or a provincia
government of the dom nion of Canada, or (b) a valid passport issued by
the United States governnent or any other country, or (c) an identifica-
tion card issued by the arned forces of the United States, indicating
that the individual is at |east [eighteen] N NETEEN years of age. Such
identification need not be required of any individual who reasonably
appears to be at least twenty-five years of age, provided, however, that
such appearance shall not constitute a defense in any proceedi ng all eg-
ing the sale of a tobacco product or herbal cigarettes to an individua
under [ei ghteen] N NETEEN years of age.

2. No person operating a place of business wherein tobacco products or
herbal cigarettes are sold or offered for sale shall sell, permt to be
sold, offer for sale or display for sale any tobacco product or herba
cigarettes in any manner, unless such products and cigarettes are stored
for sale (a) behind a counter in an area accessible only to the person-
nel of such business, or (b) in a |locked container; provided, however,
such restriction shall not apply to tobacco businesses, as defined in
subdi vi sion eight of section thirteen hundred ninety-nine-aa of this
article, and to places to which admssion is restricted to persons
[ ei ght een] NI NETEEN years of age or ol der.

S 5. Section 1399-dd of the public health [aw, as anended by chapter
13 of the laws of 2003, is anended to read as foll ows:

S 1399-dd. Sale of tobacco products or herbal cigarettes in vending
machi nes. No person, firm partnership, conmpany or corporation shal
operate a vending nmachine which dispenses tobacco products or herba
cigarettes unless such machine is located: (a) in a bar as defined in
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subdi vi sion one of section thirteen hundred ninety-nine-n of this chap-
ter, or the bar area of a food service establishment wth a valid,
on-prem ses full liquor license; (b) in a private club; (c) in a tobacco
business as defined in subdivision eight of section thirteen hundred
ni nety-nine-aa of this article; or (d) in a place of enploynent which
has an insignificant portion of its regular workforce conprised of
peopl e under the age of [eighteen] N NETEEN years and only in such
| ocations that are not accessible to the general public; provided,
however, that in such |ocations the vending nachine is |located in plain
view and wunder the direct supervision and control of the person in
charge of the location or his or her designated agent or enpl oyee.

S 6. Subdivision 3 of section 260.21 of the penal Ilaw, as added by
chapter 362 of the laws of 1992, is amended to read as foll ows:

3. He sells or causes to be sold tobacco in any formto a child | ess
t han [ei ghteen] N NETEEN years ol d.

S 7. This act shall take effect on the sixtieth day after it shal
have beconme a I|aw, provided, however, that the amendnments to section
1399-cc of the public health | aw nade by section three of this act shal
be subject to the expiration, repeal and reversion of such section as
provided in chapter 519 of the laws of 1999, as anmended, when upon such
date the provisions of section four of this act shall take effect.



