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STATE OF NEW YORK

9949
I N ASSEMBLY
February 17, 2010

Introduced by M of A DESTITO -- read once and referred to the Comit -
tee on Governnental Operations

AN ACT to anend the state finance law, in relation to procurenent | obby-
ing; and to anmend chapter 1 of the laws of 2005 anending the state
finance law and other laws relating to restricting contacts in the
procurenent process and the recording of contacts relating thereto, in
relation to extending the effectiveness of certain provisions thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings and statenment of intent. The |egisla-
ture hereby finds and declares that it is inportant to the well-being of
the state and its citizens to preserve and enhance both the integrity
and efficiency by which New York state entities, including executive
agencies, public authorities, localities, the legislature, and the judi-
ciary procure goods and services. In order to use the revenues of the
state effectively and to maxim ze value from such procurenents to the
residents of the state, the procurenent |aws of the state seek to struc-
ture the procurement process so that there is broad-based conpetition
for state procurenents, which pronotes both | ower costs for necessary
pur chases and greater value. The | aws governing procurenent also should
authorize and encourage the entities conducting procurenents to use new
technol ogy and practices that would allow the state to procure nore
efficiently. At the sane tine, both vendors who participate in the
procurenent process and the residents of the state should feel confident
that the process is fair and that decisions are nade on the nmerits, not
on the basis of favoritismor past relationships. Finally, because the
state is a major purchaser of goods and services, it is appropriate to
use its purchasing power to pronote the inclusion in our econony of
groups of people who historically have not fully participated in it,
including people wth disabilities and mnority and wonen-owned busi -
nesses, and to support the continued foundation of a healthy econony by
encouraging the participation in state purchasing of small businesses
and the wide distribution of the econonic benefits of such participation
t hroughout the state.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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The legislature further finds that in 2005, the |legislature responded
to w despread concerns that the procurenent process was on occasi on
subject to pressures that distorted the evaluation of the nerits of
procurenent bids and proposals. It enacted |laws to all ow anyone inter-
ested in a particular procurenent to exam ne the comruni cations between
vendors and their representatives, on one hand, and governnment officials
conducting the procurenment on the other. The Ilaw required that once
witten notice in any form has been issued that a procurenent is planned
or pending, all contacts regarding that procurenent that woul d reason-
ably be interpreted as an effort to influence the result of the procure-
nment can only be made to designated contact persons within the govern-
ment entity that 1is conducting the procurenent. These designated
contacts are required to keep a record of these conversations and other
communi cations and these records becone part of the |arger procurenent
record. Individuals and entities subject to the |obbying laws of the
state and who | obby regarding procurenents are also required to file a
statenment regarding the matters on which they have | obbied or intend to
| obby. Therefore, a public record is created of all comrunications
related to the procurenent. Any communi cations fromany party, whether
or not a participating vendor or registered |obbyist, should be
recorded, so that soneone review ng the record knows what coments and
i nformati on were exchanged. In addition, in 2007, statutory |anguage was
added to allow a vendor that unsuccessfully bid to request and receive,
after the procurenent is conpleted, a debriefing by the agency that
conducted the procurenment. The purpose of these neasures is to create a
process nore readily understood and observed, so that vendors and the
public may have greater confidence in the fairness of the result.

The legislature further finds that the free flow of infornmation about
t he procurenent process and about the goods and services avail able that
may neet the needs of government is crucial to the effective operation
of governnent. The laws that govern procurenent are not intended to
encourage government personnel to termnate all comuni cation between
the public and the governnmental entity. Rather the comruni cations shoul d
be made to and fromthe appropriate designated personnel and a record
should be nade of the subject of +the call, so that anyone who has
concerns about a procurenment can review the record and see that the
communi cations were appropriate. The intent of the statute is that any
entity that intends to conduct a procurenent and any entity wth over-
sight over that procurenent will, sinultaneously with the declaration of
a restricted contact period, post in a readily accessible formon its
website, if available, and with any other notice of the procurenent, the
nanes of the designated contacts at the entity and the neans of contact-
ing them The designated contacts should be know edgeable about the
procurenent and able to answer appropriate questions or direct inquiries
to the correct source of information.

The legislature further finds that, because the intent of the statute
is to make the procurenent process as transparent as possible to the
extent consistent wth best procurenment practices, the statute encour-
ages the exchange of information at public foruns, rather than through
i ndi vidual comrunications. Therefore, public bidders' conferences at
whi ch everyone in attendance can hear both the questions and comments
and responses are not subject to the limtations of the restricted
comment period. Practices such as exchanges of questions and answers
through electronic nail that all interested vendors can see and a fornal
request for information before the requests for bids or proposals are
i ssued are encouraged. Procurenents that are awarded pursuant to a stat-
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utory process for which oversi ght nmechani sns are already in place, such
as awards to preferred sources pursuant to section 162 of the state
finance law, also are not generally subject to the Ilimtations of the
restricted contact period.

The legislature finds that the existing statutes have been effective
in reduci ng the nunber of conplaints about individual procurenents and
reducing concern that the process is subject to favoritismand inequi-
ties. However, it further finds that there are aspects of the process
that need clarification, that it 1is desirable to reduce sone of the
burden of duplicative requirenents when it can be done without |limting
the effectiveness of the statutes, and that the ability of vendors to
obtain information necessary for themto participate in the procurenent
process has been unnecessarily inpaired. Therefore, the |legislature
seeks by this statute to address those concerns.

S 2. Section 139-j of the state finance |aw, as added by chapter 1 of
the laws of 2005, paragraph f of subdivision 1 as anended by section 3
of part K of chapter 56 of the | aws of 2006, paragraph g of subdivision
1 as amended by chapter 395 of the | aws of 2006, and subdivision 7 as

anended by chapter 596 of the laws of 2005, is anmended to read as
fol | ows:

S 139-j. Restrictions on contacts during the procurenent process. 1.
For the purposes of this section, the following terns wll have the
fol |l owi ng nmeani ngs unl ess specified ot herw se.

a. "Governnmental entity" shall nmean: (1) any departnent, board,
bureau, comm ssion, division, office, council, commttee or officer of

the state, whether permanent or tenporary; (2) each house of the state
| egi slature; (3) the unified court system (4) any public authority,
public benefit corporation or comm ssion created by or existing pursuant
to the public authorities law, (5) any public authority or public bene-
fit corporation, at |east one of whose nenbers is appointed by the
governor or who serves as a nmenber by virtue of holding a civil office
of the state; (6) a municipal agency, as that termis defined in para-
graph (ii) of subdivision (s) of section one-c of the |legislative |aw,
or (7) a subsidiary or affiliate of such a public authority.

b. "Article of procurenent” shall mean a commobdity, service, technolo-
gy, public work, construction, revenue contract, the purchase, sale or
| ease of real property or an acquisition or granting of other interest
in real property, that is the subject of a governnental procurenent.

c. "Contacts" shall mean any oral, witten or electronic comrunication
with a governnental entity under circunstances where a reasonabl e person
woul d i nfer that the comunication was intended to influence the GOVERN-
MENTAL ENTITY' S CONDUCT OR DECI SI ON REGARDI NG THE gover nmental  procure-
ment .

d. "Proposal" shall nean any bid, quotation, offer or response to a
governmental entity's solicitation of subm ssions relating to a procure-
ment .

e. "CGovernnental procurenent” shall nmean: (i) the [preparation or
terns] PUBLI C ANNOUNCEMENT OR COMMUNI CATI ON TO ANY POTENTI AL VENDOR OF A
DETERM NATI ON OF A NEED FOR A PROCUREMENT, WHI CH SHALL | NCLUDE, BUT NOT
BE LIMTED TO, THE PUBLI C NOTI CE of the specifications, bid docunents,
request for proposals, or evaluation criteria for a procurenent
contract, (ii) solicitation for a procurenent contract, (iii) evaluation
of a procurenent contract, (iv) award, approval, denial or disapproval
of a procurenent contract, or (v) approval or denial of an assignnent,
amendnent (other than anendnents that are authorized and payable under
the ternms of the procurenent contract as it was finally awarded or
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approved by the conptroller, as applicable), renewal or extension of a
procurenent contract, or any other material change in the procurenent
contract resulting in a financial benefit to the offerer.

f. "Restricted period" shall nmean the period of tine comrencing wth
the earliest witten notice, advertisenment or solicitation of a request
for proposal, invitation for bids, or solicitation of proposals, or any

ot her method for soliciting a response fromofferers intending to result
in a procurenment contract with a governnmental entity and ending with the
final contract award and approval by the governnmental entity and, where
appl i cable, the state conptroller.

g. "Procurenent contract" shall mean any contract or other agreenent,
| NCLUDI NG AN AMENDMENT TO OR AN EXTENSI ON, RENEWAL OR CHANGE ORDER TO AN
EXI STI NG CONTRACT, for an article of procurenent involving an estimated
annual i zed expenditure in excess of fifteen thousand dollars. Gants,
article eleven-B state finance | aw contracts, programcontracts between
not-for-profit organizations, as defined in article eleven-B of this
chapter, and the unified court system intergovernnental agreenents,
railroad and wutility force accounts, utility relocation project agree-
ments or orders, CONTRACTS GOVERNI NG ORGAN TRANSPLANTS, CONTRACTS ALLOW
I NG FOR STATE PARTI Cl PATION I N TRADE SHOA5, and emnent domain trans-
actions shall not be deemed procurenent contracts.

h. "Oferer" shall nean the individual or entity, or any enpl oyee,
agent or consultant or person acting on behalf of such individual or
entity, that contacts a governnental entity about a governnental
procurenent during the restricted period of such governnental procure-
ment WHETHER OR NOT THE CALLER HAS A FI NANCI AL | NTEREST | N THE OUTCOVE
OF THE PROCUREMENT; PROVI DED, HOWNEVER, THAT A GOVERNMENTAL AGENCY OR I TS
EMPLOYEES THAT COWUNI CATES W TH THE PROCURI NG AGENCY REGARDING A
GOVERNMVENTAL PROCUREMENT | N THE EXERCI SE OF | TS OVERSI GHT DUTI ES SHALL
NOT BE CONSI DERED AN OFFERER

i. "Revenue contract" shall nean any witten agreenent between a
governmental entity, as that termis defined in subparagraphs one, four,
five, six or seven of paragraph a of this subdivision, and an offerer
wher eby the governnmental entity gives or grants a concession or a fran-
chi se.

j. "Unified court systent shall, for the purposes of this section
only, mean the unified court systemof the state of New York, or the
office of court admnistration, where appropriate, other than town and
village justice courts in jurisdictions wwth a population wunder fifty
t housand, when it acts solely in an adm nistrative capacity to engage in
government al procurenents and shall not include the unified court system
or any court of the state judiciary when it acts to hear and deci de
cases of original or appellate jurisdiction or otherwise acts in its
judicial, as opposed to admi nistrative, capacity.

2. Every governnmental entity that undertakes a governnental procure-
ment shall:

a. AT THE SAME Tl ME THAT A RESTRICTED PERIOD |S | MPOSED, designate,
with regard to each governnmental procurenment, a person or persons who
ARE KNONLEDGEABLE ABOUT THE PROCUREMENT AND WHO may be contacted by
offerers relative to the governnental procurenent;

b. make any determ nations on any governnental procurenent: (1) in a
manner consistent with the principles provided for under subdivision two
of section one hundred sixty-three of this chapter, or, if the govern-
mental entity is a public benefit corporation, as that termis defined
in section sixty-six of the general construction law, and the nmjority
of the nmenbers consist of persons either appointed by the governor or
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who serve as nenbers by virtue of holding a civil office of the state,
the procurenment guidelines adopted pursuant to section twenty-eight
hundred seventy-nine of the public authorities law, and (2) free from
any conduct that would be prohibited by subdivision five of section
seventy-three or section seventy-four of the public officers law, or of
ot her applicable ethics code provisions that are equival ent to subdivi-
sion five of section seventy-three or section seventy-four of the public
officers I aw where the public officials that are involved in the govern-
nment al procurenent are not subject to subdivision five of section seven-
ty-three or section seventy-four of the public officers |aw,

2-A. EVERY GOVERNMENTAL ENTITY THAT IS INVOLVED IN A GOVERNVENTAL
PROCUREMENT BY EXERCI SE OF AN OVERSI GHT FUNCTI ON SHALL:

A. AT THE SAME TI ME AS A GOVERNVENTAL PROCUREMENT |'S SUBM TTED TO THAT
ENTITY FOR THEIR REVI EW OVERSI GHT, OR APPROVAL, DESI GNATE, W TH REGARD
TO EACH GOVERNMENTAL PROCUREMENT, A PERSON OR PERSONS WHO ARE KNOW.EDGE-
ABLE ABOUT THE OVERSI GHT OF THAT PROCUREMENT AND WHO MAY BE CONTACTED BY
OFFERERS RELATI VE TO THE STATUS OF THE OVERSI GHT OF THAT GOVERNMENTAL
PROCUREMENT; AND

B. MAKE ANY DETERM NATI ONS ON THE STATUS OF ANY GOVERNMENTAL PROCURE-
VENT:

(1) I'N A MANNER CONSI STENT WTH THE PRI NCI PLES PROVIDED FOR UNDER
SUBDI VI SION  TWO OF SECTI ON ONE HUNDRED SI XTY- THREE OF THI S CHAPTER, OR
| F THE GOVERNMENTAL ENTITY IS A PUBLI C BENEFI T CORPORATI ON, AS THAT TERM
'S DEFI NED | N SECTI ON SI XTY-SI X OF THE GENERAL CONSTRUCTI ON LAW AND THE
MAJORI TY OF THE MEMBERS CONSI ST OF PERSONS EITHER APPO NTED BY THE
GOVERNOR OR WHO SERVE AS MEMBERS BY VI RTUE OF HOLDI NG A CIVIL OFFI CE OF
THE STATE, THE PROCUREMENT GUI DELI NES ADOPTED PURSUANT TO SECTI ON TVEN-
TY- El GHT HUNDRED SEVENTY- NI NE OF THE PUBLI C AUTHORI TI ES LAW AND

(I'') FREE FROM ANY CONDUCT THAT WOULD BE PROHI BI TED BY SUBDI VI SI ON
FI VE OF SECTI ON SEVENTY- THREE OR SECTION SEVENTY-FOUR OF THE PUBLIC
OFFICERS LAW OR OF OTHER APPLI CABLE ETHI CS CODE PROVI SI ONS THAT ARE
EQUI VALENT TO SUBDI VISION FIVE OF SECTION SEVENTY-THREE OR SECTI ON
SEVENTY- FOUR OF THE PUBLI C OFFI CERS LAW WHERE THE PUBLI C OFFI Cl ALS THAT
ARE | NVOLVED I N THE GOVERNMENTAL PROCUREMENT ARE NOT SUBJECT TO SUBDI VI -
SI ON FI VE OF SECTI ON SEVENTY- THREE OR SECTI ON SEVENTY- FOUR OF THE PUBLI C
OFFI CERS LAW

3. Each offerer that contacts a governnental entity about a govern-
mental procurenment shall only nake perm ssible contacts with respect to
t he governnental procurenent, which shall nmean that the offerer

a. shall contact only the [persons] PERSON or persons who my be
contacted by offerers as designated by the governnental entity pursuant
to paragraph a of subdivision two of this section relative to the
gover nnment al procurenent, except that the following contacts are
exenpted fromthe provisions of this paragraph AND DO NOT NEED TO BE
DI RECTED TO A DESI GNATED CONTACT PURSUANT TO SECTI ON ONE HUNDRED THI R-
TY-NINE-K OF THI S ARTI CLE

(1) the subm ssion of witten proposals in response to a request for
proposals, invitation for bids or any other nethod for soliciting a
response fromofferers intending to result in a procurenent contract;

(2) the subm ssion of witten questions to a designated contact set
forth in a request for proposals, or invitation for bids, or any other
nmet hod for soliciting a response fromofferers intending to result in a
procurenent contract, when all witten guestions and responses are to be
disseninated to all offerers who have expressed an interest in the
request for proposals, or invitation for bids, or any other nmethod for
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soliciting a response fromofferers intending to result in a procurenent
contract;

(3) participation in a DEMONSTRATI ON, conference OR OTHER MEANS FOR
EXCHANGE OF | NFORVMATION IN A SETTING OPEN TO ALL POTENTIAL Bl DDERS
provided for in a request for proposals, invitation for bids, or any
ot her method for soliciting a response fromofferers intending to result
in a procurenent contract;

(4) conplaints by an offerer regarding the failure of the person or
persons designated by the procuring governnental entity pursuant to this
section to respond in a tinely manner to authorized offerer contacts
made in witing to the office of general counsel of the procuring
governmental entity, provided that any such witten conplaints shal
becone a part of the procurenent record,

(5) offerers who have been tentatively awarded a contract and are
engaged in comunications wth a governnental entity solely for the
pur pose of negotiating the ternms of the procurenent contract after being
notified of tentative award;

(6) contacts between designated governnental entity staff of the
procuring governnmental entity and an offerer to request the review of a
procurenent contract award;

(7) (a) contacts by offerers in protests, appeals or other review
proceedi ngs (including the apparent successful bidder or proposer and
his or her representatives) before the governnental entity conducting
the procurenment seeking a final adnministrative determ nation, or in a
subsequent judicial proceeding; or

(b) conplaints of alleged inproper conduct in a governmental procure-
nment to the attorney general, inspector general, district attorney, or
court of conpetent jurisdiction; or

(c) [witten] protests, appeals or conplaints to the state conp-
troller's office during the process of contract approval, where the
state conptroller's approval is required [by |aw, and where such comu-
nications and any responses thereto are nade in witing and], PROVI DED
THAT THE STATE COWPTROLLER SHALL MAKE A RECORD OF SUCH COVMMUNI CATI ONS
AND ANY RESPONSE THERETO WHI CH shal|l be entered [in] INTO the procure-
ment record pursuant to section one hundred sixty-three of [the state
finance law] TH S CHAPTER;, or

(d) conplaints of alleged inproper conduct in a
ment conducted by a nunicipal agency or |ocal |eg
state conptroller's office;

(8) COVMUNI CATI ONS BETWEEN OFFERERS AND GOVERNMENTAL ENTI TI ES THAT
SOLELY ADDRESS THE STATUTORI LY REQUI RED DETERM NATI ON OF RESPONSI BI LI TY
BY A GOVERNMVENTAL ENTITY OF AN OFFERER

provi ded, however, that nothing in this subdivision shall be construed
as recogni zing or creating any new rights, duties or responsibilities or
abrogating any existing rights, duties or responsibilities of any
governmental entity as it pertains to inplenentation and enforcenent of
article eleven of [the state finance law] TH S CHAPTER or any ot her
provi sion of [aw dealing with the governnental procurenment process.

b. shall not attenpt to influence the governnental procurenment in a
manner that would result in a violation or an attenpted violation of
subdi vi sion five of section seventy-three or section seventy-four of the
public officers law, or of other applicable ethics code provisions that
are equivalent to subdivision five of section seventy-three or section
seventy-four of the public officers |aw where the public officials that
are involved in the governmental procurenent are not subject to subdivi-

gover nnent al procur e-
I

slative body to the
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sion five of section seventy-three or section seventy-four of the public
of ficers | aw

4. Violations of paragraph a of subdivision three of this section
shall include any contacts during the restricted period of a govern-
mental procurenment between the offerer and any nenber, officer or
enpl oyee of any governnmental entity other than the entity conducting the
governmental procurenent; provided, however, that nothing in this
section shall be deemed to prohibit an offerer from conmunicating with a
menber of the state legislature or legislative staff about a govern-
nment al procurenent being conducted by a governnental entity other than
the state legislature, or a nmenber of the state legislature or |egisla-
tive staff contacting a governnental entity about a governnental
procurenent being conducted by a governnental entity other than the
state legislature, provided that the nmenber of the state legislature or
| egislative staff is acting in [their] HS OR HER official capacity.

5. Governnmental entity staff nmay consult the nodel guidelines that nay
be established by the advisory council on procurenent | obbying pursuant
to section one-t of the legislative law in inplenenting this section.

6. a. Every governnental entity shall incorporate a summary of the
policy and prohibitions regarding permssible contacts during a govern-
ment al procurenent pursuant to subdivision three of this section, and
copies of rules and regulations and applicable governnmental entity
guidelines and procedures regarding permssible contacts during a
governmental procurenent pursuant to subdivision three of this section
into their solicitation of proposals or bid docunments or specifications
for all procurenent contracts.

b. Every governnental entity shall seek witten affirmations from al
offerers as to the offerer's understanding of and agreenent to conply
with the governnental entity's procedures relating to permssible
contacts during a governnmental procurenent pursuant to subdivision three
of this section. SUCH A WRI TTEN AFFI RVATION BY AN OFFERER SHALL BE
DEEMED TO APPLY TO ANY AMENDVENTS TO A PROCUREMENT SUBM TTED BY THE
GOVERNMVENTAL ENTI TY AFTER AN I NI TI AL AFFIRVATION IS RECEIVED WTH AN
I NI TI AL BI D.

7. Notwithstanding any law to the contrary, prior to conducting an
award of a procurenent contract, a governnental entity conducting a
governmental procurenent shall make a final determ nation of responsi-
bility of the proposed awardee in accordance with paragraph f of subdi-
vision nine of section one hundred sixty-three of this chapter, or, if
the governnental entity is a public benefit corporation, as that termis
defined in section sixty-six of the general construction law, and the
majority of the nmenbers consist of persons either appointed by the
governor or who serve as nenbers by virtue of holding a civil office of
the state, according to the procurenent guidelines adopted pursuant to
subpar agraph (iii) of paragraph (b) of subdivision three of section
twent y- ei ght hundred seventy-nine of the public authorities |aw
provi ded, however, that nothing in this subdivision shall be construed
as abrogating or dimnishing any existing rights, duties or responsibil -
ities of any governnental entity as it pertains to determ nations of
responsi bility.

8. Any nenber, officer or enployee of a governnental entity who
beconmes aware that an offerer has violated the provisions of subdivision
three of this section wth regard to perm ssible contacts during any
government al procurenment shall imrediately notify the ethics officer,
i nspector general, if any, or other official of the procuring govern-
nmental entity responsible for reviewing or investigating such nmatters.
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If an offerer violates the provisions of subdivision three of this
section with regard to perm ssible contacts at a governnental entity
other than the governnmental entity conducting the governnental procure-
ment, the nmenber, officer or enployee who becones aware of the violation
shall notify the ethics officer, inspector general, if any, or other
of ficial of the governnmental entity responsible for reviewing or inves-
tigating such matters where that nenber, officer or enpl oyee works, who
shall in turn notify the ethics officer, inspector general, if any, or
other official of the procuring governnental entity responsible for
reviewi ng or investigating such matters at the procuring governnental

entity.
9. Every governnmental entity shall establish a process for review by
its ethics officer, inspector general, if any, or other official respon-

sible for reviewing or investigating any allegations of violations of
the provisions of subdivision three of +this section with regard to
perm ssi bl e contacts on governnental procurenents, and for the inposi-
tion of sanctions if such violations have been found to exist.

10. a. Upon notification of any allegation of a violation of the
provi si ons of subdivision three of this section with regard to perm ssi -
bl e contacts on governnental procurenents, the governnental entity's

ethics officer, inspector general, if any, or other official of the
procuring governnental entity responsible for reviewi ng or investigating
such matters shall inmediately investigate such allegation and, if

sufficient cause exists to believe that such allegation is true, shal
give the offerer reasonable notice that an investigation is ongoing and
an opportunity to be heard in response to the allegation.

b. A finding that an offerer has knowingly and willfully violated the
provi si ons of subdivision three of this section shall result in a deter-
m nati on of non-responsibility for such offerer, and such offerer and
its subsidiaries, and any related or successor entity with substantially
simlar function, managenent, board of directors, officers and share-
hol ders (hereinafter, for the purposes of this paragraph "offerer"),
shall not be awarded the procurenent contract, unless the governnent al
entity finds that the award of the procurenment contract to the offerer
is necessary to protect public property or public health or safety, and
that the offerer is the only source capable of supplying the required
article of procurement wthin the necessary tinefrane, provided, that
the governnental entity shall include in the procurenent record a state-
ment describing the basis for such a finding. Any subsequent determ -
nation of non-responsibility due to violation of this section within
four years of a determ nation of non-responsibility due to a violation
of this section shall result in the offerer being rendered ineligible to
submt a proposal on or be awarded any procurenment contract for a period
of four years from the date of the second final determ nation. Every
governmental entity shall ensure that its solicitations of proposals for
procurenent contracts require offerers to disclose findings of non-res-
ponsibility due to violations of the provisions of subdivision three of
this section within the previous four years by any governnental entity.
The failure of offerers to tinely disclose accurate and conpl ete infor-
mation or otherw se cooperate with the governnental entity 1in admnis-
tering this provision shall be considered by the governnmental entity in
its determination of responsibility; provided, further, that the govern-
nmental entity shall not award a contract to an offerer who fails to
tinmely disclose accurate and conplete informati on or otherw se cooperate
with the governnmental entity in adm nistering this provision unless the
governnmental entity finds that the award of the procurenent contract to
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the offerer is necessary to protect public property or public health or
safety, and that the offerer is the only source capabl e of supplying the
required article of procurement wthin the necessary ti mef rane,
provi ded, that the governnmental entity shall include in the procurenent
record a statenent describing the basis for such a finding. Upon a
determination of non-responsibility or debarnment due to a violation of
this section, the governnental entity shall notify the office of genera
services, which shall keep a list of all offerers who have been deter-
m ned to be nonresponsi bl e bidders or debarred due to violations of this
section; the office of general services shall nake publicly avail able
such l'ist and shall publish such list onits web site.

c. If aviolation of the provisions of subdivision three of this
section is found to have knowingly and willfully occurred, then the
ethics officer or inspector general, if any, or other official of the
procuring governnental entity responsible for reviewi ng or investigating
such matters shall report instances of enployee violation of the guide-
| ines and procedures regarding inplenentation of subdivision two of this
section to the governnental entity's head.

11. Nothing in this section shall be deened to prevent: (a) contacts
by offerers in protests, appeals or other review proceedi ngs (including
t he apparent successful bidder or proposer and his or her represen-
tatives) before the governnental entity conducting the procurenent seek-
ing a final admnistrative determnation, or in a subsequent judicia
proceedi ng; or

(b) conplaints of alleged inproper conduct in a governmental procure-
nment to the attorney general, inspector general, district attorney, or
court of conpetent jurisdiction; or

(c) witten protests, appeals or conplaints to the state conptroller's
of fice during the process of contract approval, where the state conp-
troller's approval is required by Iaw, and where such comuni cati ons and
any responses thereto are nade in witing and shall be entered in the
procurenent record pursuant to section one hundred sixty-three of [the
state finance law] TH S CHAPTER, or

(d) conplaints of alleged inproper conduct in a
ment conducted by a nunicipal agency or |ocal |eg
state conptroller's office;

provi ded, however, that nothing in this subdivision shall be construed
as recogni zing or creating any new rights, duties or responsibilities or
abrogating any existing rights, duties or responsibilities of any
governmental entity as it pertains to inplenentation and enforcenent of
article eleven of [the state finance law] TH S CHAPTER or any ot her
provi sion of [aw dealing with the governnental procurenment process.

S 3. Section 139-k of the state finance |aw, as added by chapter 1 of
the | aws of 2005, paragraph g of subdivision 1 as anmended by chapter 395
of the I aws of 2006, is anended to read as foll ows:

S 139-k. Disclosure of contacts and responsibility of offerers. 1. For

gover nnent al procur e-
I

slative body to the

purposes of this section, the following terns will have the follow ng
nmeani ngs unl ess specified otherw se.

a. "Governnental entity" shall nean: (1) any departnent, board,
bureau, conmm ssion, division, office, council, conmttee or officer of

the state, whether permanent or tenporary; (2) each house of the state
| egislature; (3) the wunified court system (4) any public authority,
public benefit corporation or comm ssion created by or existing pursuant
to the public authorities law, (5) a public authority or public benefit
corporation, at |least one of whose nenbers is appointed by the governor
or who serves as a nmenber by virtue of holding a civil office of the
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state; (6) rmunicipal agency, as that termis defined in paragraph (ii)
of subdivision (s) of section one-c of the legislative law, or (7) a
subsidiary or affiliate of such a public authority.

b. "Article of procurenent"” shall mean a commobdity, service, technolo-
gy, public work, construction, revenue contract, the purchase, sale or
| ease of real property or an acquisition or granting of other interest
in real property, that is the subject of a governnental procurenent.

c. "Contacts" shall mean any oral, witten or electronic comrunication
with a governnental entity under circunstances where a reasonabl e person
woul d i nfer that the comunication was intended to influence the GOVERN-
MENTAL ENTITY' S CONDUCT OR DECI SI ON REGARDI NG THE gover nnental procure-
ment .

d. "Proposal" shall nmean any bid, quotation, offer or response to a
governmental entity's solicitation of subm ssions relating to a procure-
ment .

e. "Governnmental procurenment” shall nean: (i) the [preparation or
terns] PUBLI C ANNOUNCEMENT OR COMMUNI CATI ON TO ANY POTENTI AL VENDOR OF A
DETERM NATI ON OF A NEED FOR A PROCUREMENT, WHI CH SHALL | NCLUDE, BUT NOT
BE LIMTED TO, THE PUBLI C NOTI CE of the specifications, bid docunents,
request for proposals, or evaluation criteria for a pr ocur enent
contract, (ii) solicitation for a procurenent contract, (iii) evaluation
of a procurenent contract, (iv) award, approval, denial or disapproval
of a procurenent contract, or (v) approval or denial of an assignnent,
amendnent (other than anendnents that are authorized and payabl e under
the terms of the procurenent contract as it was finally awarded or
approved by the conptroller, as applicable), renewal or extension of a
procurenent contract, or any other material change in the procurenent
contract resulting in a financial benefit to the offerer.

f. "Restricted period" shall nmean the period of tine comrencing wth
the earliest witten notice, advertisenment or solicitation of a request
for proposal, invitation for bids, or solicitation of proposals, or any

ot her method for soliciting a response fromofferers intending to result
in a procurenment contract with a governnmental entity AND ENDING with the
final contract award and approval by the governnmental entity and, where
appl i cable, the state conptroller.

g. "Procurenent contract" shall mean any contract or other agreenent,
| NCLUDI NG AN AMENDMENT TO OR AN EXTENSI ON, RENEWAL, OR CHANGE ORDER TO
AN EXI STING CONTRACT, for an article of procurenment involving an esti-
mat ed annual i zed expenditure in excess of fifteen thousand dollars.
Grants, article eleven-B state finance | aw contracts, program contracts
bet ween not-for-profit organi zations, as defined in article eleven-B of
this chapter, and the wunified court system intergovernnental agree-
nments, railroad and utility force accounts, utility relocation project
agreenents or orders, CONTRACTS GOVERNI NG ORGAN TRANSPLANTS, CONTRACTS
ALLON NG FOR STATE PARTI CI PATION IN A TRADE SHOWN and emnent domain
transactions shall not be deemed procurement contracts.

h. "Oferer" shall nean the individual or entity, or any enpl oyee,
agent or consultant or person acting on behalf of such individual or
entity, that contacts a governnental entity about a governnental
procurenent during the restricted period of such governnental procure-
ment WHETHER OR NOT THE CALLER HAS A FI NANCI AL | NTEREST I N THE OUTCOVE
OF THE PROCUREMENT; PROVI DED, HOWAEVER, THAT A GOVERNMENTAL AGENCY ORI TS
EMPLOYEES THAT COWUNI CATES WTH THE PROCURI NG AGENCY REGARDI NG A
GOVERNVENTAL PROCUREMENT | N THE EXERCI SE OF I TS OVERSI GHT DUTI ES SHALL
NOT BE CONSI DERED AN OFFERER
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i. "Revenue contract" shall nean any witten agreenent between a
governmental entity, as that termis defined in subparagraphs one, four,
five, six or seven of paragraph a of this subdivision, and an offerer
wher eby the governnmental entity gives or grants a concession or a fran-
chi se.

j. "Unified court systenmt shall, for the purposes of this section
only, mean the unified court systemof the state of New York, or the
office of court admnistration, where appropriate, other than town and
village justice courts in jurisdictions wwth a population wunder fifty
t housand, when it acts solely in an adm nistrative capacity to engage in
government al procurenents and shall not include the unified court system
or any court of the state judiciary when it acts to hear and deci de
cases of original or appellate jurisdiction or otherwise acts in its
judicial, as opposed to admi nistrative, capacity.

2. Each governmental entity shall ensure that solicitation of
proposal s or bid docunments or specifications, or contract docunents, as
appl i cabl e, for procurenent contracts shall require offerers to disclose
findings of non-responsibility made within the previous four years by
any governnental entity where such prior finding of non-responsibility
was due to: (a) a violation of section one hundred thirty-nine-j of this
article, or (b) the intentional provision of false or inconplete infor-
mation to a governnental entity.

3. The failure of an offerer to tinely disclose accurate or conplete
information to a governnental entity pursuant to subdivision two of this
section shall be considered by such governnental entity in its determ -
nation of the responsibility of such offerer. No procurenent contract
shall be awarded to any such offerer, its subsidiaries, and any rel ated
or successor entity with substantially simlar function, rmanagenent,
board of directors, officers and shareholders (hereinafter, for the
pur poses of this subdivision, "offerer"”), unless the governnental entity
finds that the award of the procurenment contract to the offerer is
necessary to protect public property or public health or safety, and
that the offerer is the only source capable of supplying the required
article of procurement wthin the necessary tinefrane, provided, that
the governnental entity shall include in the procurenent record a state-
nment describing the basis for such a finding.

4. Upon any contact in the restricted period, the governnental entity
shall obtain the name, address, tel ephone nunber, place of principa
enpl oynment and occupation of the person or organization making the
contact and inquire and record whether the person or organi zati on making
such contact was the offerer or was retai ned, enployed or designated by
or on behalf of the offerer to appear before or contact the governnent al
entity about the governnental procurenment. Al recorded contacts shal
be included in the procurenent record for the procurenent contract. ANY
COVMUNI CATIONS WHI CH ARE EXCLUDED FROM THE DEFI NI TI ON OF " CONTACT" AS
DEFI NED | N PARAGRAPH C OF SUBDIVISION ONE OF THI'S SECTION ARE NOT
REQUI RED TO BE DI RECTED TO A DESI GNATED CONTACT PURSUANT TO THI S SUBDI -
VI SI ON.

5. Any procurenent contract award subject to the provisions of this
section and section one hundred thirty-nine-j of this article shal
contain a certification by the offerer that all information provided to
the procuring governnental entity wth respect to this sectionis
conpl ete, true and accurate, and each such procurenent contract shal
contain a provision authorizing the governnental entity to term nate
such contract in the event such certification is found TO be inten-
tionally false or intentionally inconplete. The governnental entity
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shall include in the procurenent record a statenent describing the basis
for any action taken pursuant to such term nation provision.

6. Any communications received by a governnental entity from nenbers
of the state legislature, or legislative staffs, when acting in their
official <capacity, shall not be considered to be a "contact” within the
nmeani ng of this section and shall not be recorded by a governnental
entity pursuant to this section.

S 4. Section 16 of chapter 1 of the |laws of 2005 anending the state
finance | aw and other laws relating to restricting contacts in the
procurenent process and the recording of contacts relating thereto, as
anended by chapter 169 of the laws of 2009, is anmended to read as
fol | ows:

S 16. This act shall take effect imedi ately; provided, however, that
sections one, six, eight, nine, ten, eleven and fifteen of this act
shall take effect January 1, 2006; and provi ded, however, the anendnents
to paragraph f of subdivision [nine] 9 of section 163 of the state
finance | aw nade by section fifteen of this act shall not affect the
repeal of such section and shall be deened repeal ed therewith; provided,
further, that the anendnents to article 1-A of the legislative | aw, nade
by this act, shall not affect the repeal of such article pursuant to
chapter 2 of the laws of 1999, as anmended, and shall be deenmed repeal ed
therewith; provided, further, that sections thirteen and fourteen of
this act shall take effect January 1, 2006 and shall be deened repealed
[on March 10, 2010] JULY 31, 2014; provided, further, that effective
i mredi ately, the advisory council on procurenent |obbying created pursu-
ant to section twelve of this act shall be constituted no later than
sixty days following the effective date of this act, provided that
effective sixty days following the effective date of this act, the advi-
sory council on procurenent |obbying shall be authorized to establish
nodel guidelines and to add, amend and/or repeal any rules or regu-
| ations necessary for the inplenentation of its duties wunder sections
twelve and thirteen of this act, and the advisory council authorized to
make and conpl ete such nodel guidelines on or before the effective date
of section thirteen of this act; provided, further, that procurenent
contracts for which bid solicitations have been issued prior to the
effective date of this act shall be awarded pursuant to the provisions
of lawin effect at the time of issuance.

S 5. This act shall take effect imedi ately; provided, however that
t he amendnments to sections 139-j and 139-k of the state finance | aw nade
by sections two and three of this act shall not affect the repeal of
such sections and shall be deened repealed therewith; provided further
that procurenent contracts for which bid solicitations have been issued
prior to the effective date of this act shall be subject to the
provisions of Jlaw in effect at the tine of issuance. Effective inme-
di ately, the addition, amendnment and/or repeal of any rule or regulation
necessary for the inplenmentation of this act on its effective date are
aut hori zed to be nmade on or before such effective date.



