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STATE OF NEW YORK

S. 6792 A. 9886
SENATE- ASSEMBLY
February 5, 2010

I N SENATE -- Introduced by Sens. SCHNEI DERVAN, SQUADRON, SAMPSON -- read
twice and ordered printed, and when printed to be cormitted to the
Conmittee on Rul es

I N ASSEMBLY -- Introduced by M of A SILVER, KOLB, MAGNARELLI, DESTITQ
M LLMAN, BARCLAY, FARRELL, CANESTRARI, MOLI NARO DUPREY -- read once
and referred to the Commttee on Governnental Operations

AN ACT to amend the executive law, the legislative |law and the civi
service law, inrelation to making technical corrections to such
provisions relating to governmental ethics and conpliance; and to
amend the election law, in relation to the state board of elections
and the state board of elections enforcenment counsel

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 and paragraph (c) of subdivision 16-b of
section 94 of the executive |law, subdivision 1 as anended and paragraph
(c) of subdivision 16-b as added by a chapter of the |aws of 2010 anend-
ing the executive |aw and other laws relating to governnental ethics and
conpl i ance, as proposed in |legislative bill nunbers S. 6457 and A 9544,
are amended to read as foll ows:

1. There 1is established within the departnent of state an executive
et hics and conpliance comi ssion which shall consist of six nenbers and
shall have and exercise the powers and duties set forth in this section
only with respect to statewide elected officials, state officers and
enpl oyees, as defined in sections seventy-three and seventy-three-a of
the public officers law, candidates for statewide elected office, a
political party chairnman as defined in paragraph (k) of subdivision one
of section seventy-three of the public officers law, [,] and individuals
who have formerly held such positions, or who have fornerly been such
candi dates EXCEPT AS PROVI DED | N PARAGRAPH (C) OF SUBDI VI SI ON TWELVE OF
THI'S SECTION. This section shall not revoke or rescind any regulations
or advisory opinions issued by the state ethics comm ssion, the tenpo-
rary | obbying comm ssion and the commssion on public integrity in
effect upon the effective date of the chapter of the laws of two thou-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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sand ten which anmended this section to the extent that such regul ations
or opinions are not inconsistent with any |aw of the state of New York,
but such regul ati ons and opinions shall apply only to matters over which
such comm ssions had jurisdiction at the tine such regulations and opi n-
ions were promulgated or issued. The commssion shall undertake a
conprehensi ve review of all such regulations and opinions, which wll
address the consistency of such regulations and opinions anong each
other and with the statutory |anguage. The comm ssion shall, before
April first, two thousand el even, report to the governor and | egislature
regardi ng such review and shall propose any regul atory changes and issue
any advi sory opi nions necessitated by such review.

(c) The comm ssion shall establish procedures necessary to prevent the
unaut hori zed di scl osure of any information received by any nenber of the
comm ssion or staff of the comm ssion. Any breaches of confidentiality

shall be investigated by the commi ssion and appropriate action shall be
taken | N ACCORDANCE W TH SUBDI VI SI ON THI RTEEN OF THI S SECTI ON
S 2. Subdi vision (h) of section 1-d of the legislative |aw, as

anmended by a chapter of the laws of 2010 anmendi ng the executive |l aw and
other laws relating to governnmental ethics and conpliance, as proposed
in legislative bill nunbers S. 6457 and A 9544, is anmended to read as
fol | ows:

(h) Structure of the comm ssion:

(i) The chief admnistrative officer of the conm ssion shall be the
executive director, who shall be appointed by a nmjority vote of the
commi ssion and shall serve a three year term except that he or she
shall be disnm ssed only for cause by a majority vote of the conmm ssion.

(ii) The conm ssion shall have the power and duty to:

(1) adm nister and enforce all the provisions of this article;

(2) CONDUCT ANY | NVESTI GATI ON NECESSARY TO CARRY QUT THE PROVI SI ONS OF
THI'S ARTI CLE UPON I TS OM | NI TI ATI VE, UPON REFERRAL FROM ANOTHER OVER-
SI GHT BODY OR UPON RECEI PT OF A SWORN COWVPLAI NT. PURSUANT TO THI S POVER
AND DUTY, THE COWM SSI ON MAY ADM NI STER OATHS OR AFFI RVATI ONS, SUBPOENA
W TNESSES, COWPEL THEIR ATTENDANCE AND REQUI RE THE PRODUCTI ON OF ANY
BOOKS OR RECORDS WHI CH | T MAY DEEM RELEVANT OR MATERI AL;

(3) conduct a program of random audits subject to the terns and condi -

tions of this section. Any such programshall be carried out in the
fol | owi ng nmanner:
A The comm ssion may randomy select reports or registration state-

ments required to be filed by |obbyists or clients pursuant to this
article for audit. Any such selection shall be done in a manner pursuant
to which the identity of any particul ar | obbyist or client whose state-

ment or report is selected for audit is unknown to the conmmssion, its
staff or any of their agents prior to selection.
B. The comm ssion shall devel op protocols for the conduct of such

random audits. Such random audits may require the production of books,
papers, records or nmenoranda relevant and naterial to the preparation of
the selected statenents or reports, for exam nation by the conm ssion.
Any such protocols shall ensure that simlarly situated statenents or
reports are audited in a uniform nmanner.

C. The comm ssion shall contract with an outside accounting entity,
whi ch shall nonitor the process pursuant to which the conm ssion sel ects
statenments or reports for audit and carries out the provisions of claus-
es A and B of this subparagraph and certify that such process conplies
with the provisions of such clauses.

D. Upon conpletion of a random audit conducted in accordance with the
provisions of <clauses A B and C of this subparagraph, the conm ssion
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shal|l determ ne whether there is reasonable cause to believe that any
such statement or report is inaccurate or inconplete. Upon a determ -
nation that such reasonabl e cause exists, the comm ssion nmay require the
production of further books, records or nenoranda, subpoena w tnesses,
conpel their attendance and testinony and administer oaths or affirm-
tions, to the extent the conm ssion determ nes such actions are neces-
sary to obtain information relevant and material to investigating such
i naccuraci es or om ssi ons;

[(3)] (4) conduct hearings pursuant to article seven of the public
officers aw. Any hearing may be conducted as a video conference in
accordance with the provisions of subdivision four of section one
hundred four of the public officers |aw,

[(4)] (5) prepare uniform forms for the statenents and reports
required by this article;

[(5)] (6) neet at |east once during each bi-nonthly reporting period
of the year as established by subdivision (a) of section one-h of this
article and may neet at such other times as the comm ssion, or the chair
and vice-chair jointly, shall determ ne;

[(6)] (7) issue advisory opinions to those under its jurisdiction.
Such advi sory opinions, which shall be published and nade available to
the public, shall not be binding upon such conm ssion except wth
respect to the person to whom such opinion is rendered, provided, howev-
er, that a subsequent nodification by such comm ssion of such an advi-
sory opinion shall operate prospectively only; and

[(7)] (8) submt by the first day of March next follow ng the year for
whi ch such report is nmade to the governor and the nenbers of the |egis-
| ature an annual report summarizing the conm ssion's work, [listing the
| obbyi sts and clients required to regi ster pursuant to this article and
t he expenses and conpensation reported pursuant to this article and
maki ng recomendations with respect to this article. The conm ssion
shall make this report available free of charge to the public.

S 3. Cause (D) of subparagraph (iii) of paragraph (b) of subdivision
4 of section 80 of the legislative |aw, as added by a chapter of the
| aws of 2010 anendi ng the executive law and other laws relating to
governmental ethics and conpliance, as proposed in |egislative bil
nunbers S. 6457 and A 9544, is amended to read as foll ows:

(D) a sutmmary of the governing board' s findings of fact. WHERE THE
GOVERNI NG BOARD IS UNABLE TO RECOMMVEND ACTI ON BECAUSE OF A TIE VOTE
PURSUANT TO CLAUSE (C) OF TH S SUBPARAGRAPH, | T SHALL I NCLUDE, IN ADDI -
TION TO ANY FI NDI NGS OF FACT UPON WHICH A MAJORI TY OF THE MEMBERS AGREE
A STATEMENT | NDI CATING ANY FINDINGS OF FACT AGREED UPON BY ANY FOUR
MEMBERS OF THE COWM SSI ON.

S 4. Subparagraph (iii) of paragraph (a) of subdivision 7 of section
80 of the legislative |law, as added by a chapter of the |aws of 2010
anmendi ng the executive law and other laws relating to governnental
ethics and conpliance, as proposed in legislative bill nunbers S.6457
and A. 9544, is anended to read as foll ows:

(ii1) The office shall establish procedures necessary to prevent the
unaut hori zed di scl osure of any information received by any nenber of the
board or staff of the office. Any breaches of confidentiality shall be
i nvestigated by the GOVERNI NG board and appropriate action shall be
taken BY THE JO NT LEG SLATI VE COW SSI ON ON ETHI CS STANDARDS | N ACCORD-
ANCE W TH SUBDI VI SI ON K OF SECTI ON El GHTY-ONE OF THI S ARTI CLE

S 5. Subdivisions a, b and d of section 81 of the legislative |aw, as
added by a chapter of the laws of 2010 anendi ng the executive I|aw and
other laws relating to governnmental ethics and conpliance, as proposed
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in legislative bill nunbers S. 6457 and A 9544, are anended to read as
fol | ows:

a. There is established a joint |egislative comr ssion on ethics
standards which shall consist of eight nenbers and which shall be
responsible for training, education, and advice regarding sections
seventy-three, seventy-three-a and seventy-four of the public officers
law and review the enforcenment of such sections. Four nenbers shall be
menbers of the |l egislature and shall be appointed as follows: one by the
tenporary president of the senate, one by the speaker of the assenbly,
one by the mnority | eader of the senate and one by the mnority |eader
of the assenbly. The remaining four nenbers shall not be present or
former nenbers of the legislature and shall not be and shall not have
been in the previous five years, candidates for nmenber of the |egisla-
ture, enployees of the legislature, or persons who have been enpl oyees
of the legislature, political party chairnmen as defined in paragraph (k)
of subdivi sion one of section seventy-three of the public officers |aw,
or |obbyists required to register in New York state or any other juris-
di ction. The four nenbers who are not |egislators shall be appointed as
foll ows: one by the tenporary president of the senate, one by the speak-
er of the assenbly, one by the mnority | eader of the senate, and one by
the mnority |eader of the assenbly. The conmmi ssion shall serve as
described in this section and have and exercise the powers and duties
set forth in this section only with respect to nenbers of the |egisla-
ture, legislative enployees as defined in section seventy-three of the
public officers |law, candidates for nmenber of the |egislature and indi-
vi dual s who have fornmerly held such positions or who have fornerly been
such candi dates EXCEPT AS PROVI DED | N PARAGRAPH THREE OF SUBDI VI SI ON J
OF THI' S SECTI ON.

b. Menbers of the |egislature who serve on the comm ssion shall each
have a two year termconcurrent with their legislative terns of office.
The nmenbers of the conm ssion who are not nenbers of the |egislature and
who are first appointed by the [tenporary president of the senate,]
speaker of the assenbly, [mnority |eader of the senate,] and mnority
| eader of the assenbly shall serve [one,] two[, three and four] vyear
ternms[, respectively] AND THE MEMBERS OF THE COWM SSI ON WHO ARE NOT
MEMBERS OF THE LEG SLATURE AND WHO ARE FI RST APPO NTED BY THE TEMPORARY
PRESI DENT OF THE SENATE AND M NORI TY LEADER OF THE SENATE SHALL SERVE
THREE YEAR TERMS. Each nenber of the commission who is not a nenber of
the legislature shall be appointed thereafter for a termof four years
and may be renoved by the appointing authority for substantial neglect
of duty, msconduct in office, inability to discharge the powers or
duties of the office or violations of this section after witten notice
and opportunity for a reply.

d. Any vacancy occurring on the comr ssion shall be filled within
sixty days by the appointing authority, PROVIDED, HOMNEVER THAT TH' S
SUBDI VI SION  SHALL BE CONSTRUED TO ENSURE THAT EACH LEGQ SLATI VE CONFER-
ENCE HAS ONE APPO NTEE TO THE COW SSION WHO I S A MEMBER OF THE LEQ SLA-
TURE AND ONE APPO NTEE TO THE COM SSION WHO IS NOT A MEMBER OF THE
LEG SLATURE.

S 6. Subdivision 5 of section 107 of the civil service |aw, as anmended
by chapter 14 of the laws of 2007, is amended to read as foll ows:

5. Violation of this section. Conplaints alleging a violation of this
section by a statewide elected official or a state officer or enployee,
as defined in section seventy-three of the public officers |law, nay be
directed to the [comm ssion on public integrity] EXECUTIVE ETH CS AND
COVPLI ANCE COWM SSI ON.
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S 7. Subdi vi sion 3 of section 3-100 of the election |aw, as amended
by a chapter of the | aws of 2010 anmendi ng the executive Ilaw and other
laws relating to governnmental ethics and conpliance, as proposed in
| egislative bill nunbers S. 6457 and A 9544, is anended to read as
fol | ows:

3. The <conmssioners of the state board of elections shall have no
ot her public enploynment. The conm ssioners shall receive an annual sal a-
ry of twenty-five thousand dollars, within the anobunts nade available
t herefor by appropriation. The board shall, for the purposes of sections
seventy-three and seventy-four of the public officers law, be a "state
agency", and such comm ssioners shall be "officers" of the state board
of elections for the purposes of such sections. Wthin the anmounts nade
avai |l abl e by appropriation therefor, the state board of el ections shal
appoint two co-executive directors, an enforcenment counsel, [a specia
counsel ,] a deputy enforcenment counsel, who shall be a nenber of a
different mmjor political party than the enforcenent counsel, A SPECI AL
COUNSEL, a deputy special counsel, who shall be a nenber of a different
major political party than the special counsel, A DI RECTOR OF ELECTI ON
OPERATI ONS, A DEPUTY DI RECTOR OF ELECTI ON OPERATI ONS, WHO SHALL BE A
MEMBER OF A DIFFERENT MAJOR POLITICAL PARTY THAN THE DI RECTOR OF
ELECTI ON OPERATI ONS, A DI RECTOR OF PUBLI C | NFORVATI ON, A DEPUTY DI RECTOR
OF PUBLI C | NFORVATI ON, WHO SHALL BE A MEMBER OF A DI FFERENT MAJOR PQLI -
TI CAL PARTY THAN THE DI RECTOR OF PUBLI C | NFORVATI ON and such ot her staff
menbers as are necessary in the exercise of its functions, and may fix
their conpensation. The commissioners or, in the case of a vacancy on
the board, the comm ssioner, of each of the major political parties
shal | appoint one co-executive director. Each co-executive director
shall serve a term of four vyears. The enforcenent counsel and the
speci al counsel shall each serve a termof four years and my only be
renoved for cause. Any tine after the effective date of the chapter of
the laws of two thousand ten which anended this subdivision, the comm s-
sioners[,] or, in the case of a vacancy on the board, the conm ssioner,
of each of the sanme major political party as the incunbent enforcenent
[and special counsels shall appoint such counsel] COUNSEL, DEPUTY
ENFORCEMENT COUNSEL, SPECI AL COUNSEL, DEPUTY SPECI AL COUNSEL, DI RECTOR
OF ELECTI ON OPERATI ONS, DEPUTY DI RECTOR OF ELECTI ON OPERATI ONS, DI RECTOR
OF PUBLI C | NFORVATI ON AND DEPUTY DI RECTOR OF PUBLI C | NFORMATI ON, SHALL
APPO NT SUCH COUNSELS, DI RECTORS AND DEPUTI ES. Any vacancy in the
office of co-executive director, enforcenment counsel [or], DEPUTY
ENFORCEMENT COUNSEL, special counsel, DEPUTY SPECI AL COUNSEL, DI RECTOR
OF ELECTI ON OPERATI ONS, DEPUTY DI RECTOR OF ELECTI ON OPERATI ONS, Dl REC-
TOR OF PUBLIC | NFORVATION AND DEPUTY DI RECTOR OF PUBLI C | NFORMATI ON,
shall be filled by the conm ssioners or, in the case of a vacancy on the
board, the conmm ssioner, of the sanme mmjor political party as the vacat-
ing incunmbent, for the remaining period of the term of such vacating
i ncunbent .

S 8. Subdivisions 4, 5, 6, 7 and 9 of section 3-104 of the election
| aw, as added by a chapter of the laws of 2010 anending the executive
law and other laws relating to governnental ethics and conpliance, as
proposed in legislative bill nunbers S. 6457 and A 9544, are anended to
read as foll ows:

4. Upon receipt of a conplaint and supporting informati on OR AN
| NTERNAL REFERRAL FROM THE ENFORCEMENT UNIT al | egi ng any other viol ation
of article fourteen of this chapter, the -enforcenment counsel shal
analyze the [conplaint] FACTS AND THE LAW RELEVANT TO SUCH COWPLAI NT OR
REFERRAL to determine if an investigation should be wundertaken. The



Co~NOoOUIT~hWNE

S. 6792 6 A. 9886

enforcenent counsel shall, if necessary, request additional information
fromthe conplainant to assist such counsel in neking this determ -
nation. Such analysis shall include the follow ng: first, whether the
all egations, if true, would constitute a violation of article fourteen

of this chapter and, second, whether the allegations are supported by
credi bl e evi dence.

5. If the enforcenment counsel determnes that the allegations
CONTAINED I N A COWLAINT, if true, would not constitute a violation of
article fourteen of this chapter or that the allegations are not
supported by credi bl e evidence, he or she shall: (A NOIlFY THE DEPUTY
ENFORCEMENT COUNSEL OF SUCH DETERM NATI ON AND (B) PUBLI CLY NOTI FY THE
STATE BOARD OF ELECTI ONS OF SUCH DETERM NATION. | F THE STATE BOARD OF
ELECTIONS PUBLICLY DETERM NES, AS PROVIDED IN SUBD VISION FOUR OF
SECTION 3-100 OF THIS TITLE, THAT THE ALLEGATIONS, |IF TRUE, WOULD
CONSTI TUTE A VI OLATI ON OF ARTI CLE FOURTEEN OF THI S CHAPTER AND THAT THE
ALLEGATI ONS APPEAR TO BE SUPPORTED BY CREDI BLE EVI DENCE, | T SHALL DI RECT
THAT THE ENFORCEMENT COUNSEL CONDUCT AN | NVESTI GATI ON. LACKI NG SUCH A
DETERM NATI ON, THE ENFORCEMENT COUNSEL SHALL issue a letter to the
conpl ai nant di sm ssing the conpl aint.

6. If the enforcenment counsel deternmines that the allegations, if
true, would constitute a violation of article fourteen of this chapter
and that the allegations appear to be supported by credible evidence, he
or she shall: (A notify the [state board of elections of (a)] DEPUTY
ENFORCEMENT COUNSEL OF (lI) his or her intent to resolve the matter
extra-judicially due to the de mninmus nature of the violation; or [(b)]
(I'l) his or her intent to commence an investigation, AND (B) PUBLICLY
NOTI FY THE STATE BOARD OF ELECTIONS OF SUCH I NTENT no | ater than the
board's next regularly schedul ed neeting. Notification shall summarize
the relevant facts and the applicable |aw and shall, to the extent
possi bl e, protect from public disclosure the identity of the conplai nant
and the individual subject to the conplaint. THE DEPUTY ENFORCEMENT
COUNSEL SHALL HAVE THE OPPORTUNITY TO REVIEW THE ENTI RE FI LE OF ANY
PRELI M NARY | NVESTI GATI ON CONDUCTED BY THE ENFORCEMENT COUNSEL A M NI MUM
OF TEN DAYS PRI OR TO SAI D REGULARLY SCHEDULED MEETI NG OF THE BOARD AND
TO SUBMT A PUBLIC, WRITTEN CONCURRENCE WTH OR DI SSENT FROM THE
ENFORCEMENT COUNSEL' S PROPOSAL

7. If, upon considering the enforcenment counsel's notice of intent to
commence an investigati on AND THE DEPUTY ENFORCEMENT COUNSEL'S RECOVMEN-
DATION, the state board of elections believes that the allegations, if
true, would not constitute a violation of article fourteen of this chap-
ter, or the allegations are not supported by credi ble evidence or, that
on balance, the equities favor a disnissal of the conplaint, the board
shall publicly direct that an investigation not be undertaken no |ater
than sixty days after the receipt of notification fromthe enforcenent
counsel of his or her intent to comence an investigation. In determn-
i ng whether the equities favor a dism ssal of the conplaint, the state
board of elections shall consider the follow ng factors: (a) whether the
conplaint alleges a de mnmininus violation of article fourteen of this
chapter; (b) whether the subject of the conplaint has nade a good faith
effort to correct the violation; and (c) whether the subject of the
conplaint has a history of simlar violations. Determ nations of the
state board of elections to dismss a conplaint and not proceed with a
formal investigation shall be voted upon as provided in subdivision four
of section 3-100 of this title at an open neeting pursuant to article
seven of the public officers |aw, and shall be made on a fair and equi -
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tabl e basis and without regard to the status of the subject of the
conpl ai nt .

9. At the conclusion of its investigation, the enforcenent counse
shal | provide the DEPUTY ENFORCEMENT COUNSEL AND THE state board of
elections with a witten recommendation as to: (a) whether substantia
reason exists to believe a violation of article fourteen of this chapter
has occurred and, if so, the nature of the violation and any applicable
penalty, as defined in section 14-126 of this chapter, based on the
nature of the violation; (b) whether the natter should be resolved
extra-judicially; (c) whether a special proceeding should be comrenced
in the supreme court to recover a civil penalty; and (d) whether a
referral should be made to a district attorney pursuant to subdivision
el even of this section because reasonable cause exists to believe a
violation warranting crimnal prosecution has taken place. THE DEPUTY
ENFORCEMENT COUNSEL SHALL HAVE THE OPPORTUNI TY TO REVI EW THE ENTI RE FI LE
OF ANY | NVESTI GATI ON CONDUCTED BY THE ENFORCEMENT COUNSEL A M NIMUM OF
TEN DAYS PRI OR TO SAID REGULARLY SCHEDULED MEETI NG OF THE BOARD AND TO
SUBM T A PUBLI C, WRI TTEN CONCURRENCE W TH OR DI SSENT FROM THE ENFORCE-
MENT COUNSEL' S RECOMVENDATI ON.

S 9. This act shall take effect on the sane date and in the sane
manner as a chapter of the |laws of 2010 amendi ng the executive |aw and
other laws relating to governnmental ethics and conpliance, as proposed
in legislative bill nunbers S. 6457 and A 9544, takes effect.



