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STATE OF NEW YORK

9864
I N ASSEMBLY
February 4, 2010

Introduced by M of A BENJAMN -- read once and referred to the Comit -
tee on Codes

AN ACT to amend the penal law and the executive law, in relation to
banni ng the sal e, possession or use of 50-caliber weapons

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings and declaration. The | egislature here-
by finds and declares that 50-caliber or |arger weapons having the
capacity for rapidly dischargi ng ammunition have no acceptable purpose.
The legislature additionally finds and declares that such weapons pose
such an immi nent threat and danger to the safety and security of the
people of this state that it is necessary to ban the possession and use
of such weapons.

S 2. Subdivisions 8 and 9 of section 265.00 of the penal Ilaw, as
anended by chapter 189 of the |aws of 2000, are anmended to read as
fol | ows:

8. "@unsmth" neans any person, firm partnership, corporation or
conmpany who engages in the business of repairing, altering, assenbling,
manufacturing, cleaning, polishing, engraving or trueing, or who
perfornms any nechani cal operation on, any firearm |arge capacity anmmu-
nition feeding device, 50-CALI BER WEAPON or nachi ne-gun.

9. "Dealer in firearns" means any person, firm partnership, corpo-
ration or conpany who engages in the business of purchasing, selling,
keepi ng for sale, |oaning, |leasing, or in any manner disposing of, any
assault weapon, large capacity anmunition feeding device, 50-CALIBER
VWEAPQN, pistol or revol ver.

S 3. Section 265.00 of the penal |aw is anmended by adding a new subdi -
vision 24 to read as foll ows:

24. "50- CALI BER VEAPON' MEANS A RI FLE CAPABLE OF FIRING A CENTER- FI RE
CARTRI DGE | N 50- CALI BER OR LARGER, .50 BMG CALI BER OR LARGER, ANY OTHER
VARI ANT OF 50- CALI BER OR LARGER, OR ANY OTHER METRI C EQUI VALENT OF SUCH
CALI BER, PROVI DED, HOWEVER, THAT NOTHI NG IN THI S SUBDI VI SI ON SHALL BE
CONSTRUED TO | NCLUDE ANY MJZZLE LQADI NG RI FLE OR SHOTGUN WTH A RIFLED
BORE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 4. Subdivision 3 of section 265.02 of the penal |aw, as anended by
chapter 764 of the laws of 2005, is amended to read as foll ows:

(3) Such person knowi ngly possesses a nmachi ne-gun, A 50- CALI BER WEAP-
ON, firearm rifle or shotgun which has been defaced for the purpose of
conceal nent or prevention of the detection of a crine or m srepresenting
the identity of such machi ne-gun, 50- CALI BER WEAPON, firearm rifle or
shot gun; or

S 5. Section 265.02 of the penal |aw is anmended by adding a new subdi -
vision 4 to read as foll ows:

(4) SUCH PERSON POSSESSES ANY 50- CALI BER WEAPON; OR

S 6. Section 265.03 of the penal |aw, as anended by chapter 742 of the
| aws of 2006 and subdivisions 1 and 3 as anended by chapter 745 of the
| aws of 2006, is anended to read as foll ows:

S 265.03 Crim nal possession of a weapon in the second degree.

A person is quilty of crimnal possession of a weapon in the second
degree when SUCH PERSON:

(1) [with intent to use the sane unlawfully against another, such
per son:

(a)] possesses a machi ne-gun; or

[(b)] (2) possesses a 50-CALIBER WEAPON OR A | oaded firearm WTH
| NTENT TO USE THE SAVE UNLAWFULLY AGAI NST ANOTHER; or
(c)] (3) possesses a disguised gun WTH I NTENT TO USE THE SAME UNLAW
LY AGAI NST ANOTHER;, or
(2) such person] (4) possesses five or nore firearns; or
(3)] (5) such person possesses any |oaded firearm Such possession
shall not, except as provided in subdivision one or seven of section
265.02 of this article, constitute a violation of this subdivision if
such possession takes place in such person's hone or place of business.

Crimnal possession of a weapon in the second degree is a class C
f el ony.

S 7. The penal law is anended by adding two new sections 265.45 and
265.46 to read as foll ows:

S 265.45 CRIM NAL USE OF A 50- CALI BER VVEAPON | N THE SECOND DEGREE

1. A PERSON |S GQULTY OF CRIM NAL USE OF A 50- CALI BER WEAPON | N THE
SECOND DEGREE WHEN HE COMM TS ANY CLASS C VIOLENT FELONY OFFENSE AS
DEFINED | N PARAGRAPH (B) OF SUBDIVISION ONE OF SECTION 70.02 OF TH' S
CHAPTER AND HE USES A 50- CALI BER WEAPON, AS DEFI NED | N SUBDI VI SI ON TVEN-
TY- FOUR OF SECTI ON 265.00 OF THI S ARTICLE, | F THE 50- CALI BER WEAPON | S A
LOADED 50- CALI BER WEAPON FROM WHI CH A SHOT, READI LY CAPABLE OF PRODUCI NG
DEATH OR OTHER SERI QUS | NJURY MAY BE DI SCHARGED

2. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW TO THE CONTRARY, WHEN A
PERSON |'S CONVI CTED OF CRI M NAL USE OF A 50- CALI BER VV\EAPON | N THE SECOND
DEGREE AS DEFINED |IN SUBDIVISION ONE OF THI' S SECTI ON THE COURT SHALL
| MPOSE AN ADDI TI ONAL CONSECUTI VE TERM OF FI VE YEARS TO THE M Nl MUM TERM
OF THE | NDETERM NATE SENTENCE OR TERM OF THE DETERM NATE SENTENCE
| MPOSED ON THE UNDERLYI NG CLASS C VI OLENT FELONY CONVI CTI ON. NOTW TH-
STANDI NG ANY OTHER PROVI SION OF LAW TO THE CONTRARY, THE AGGREGATE OF
THE FI VE YEAR CONSECUTI VE TERM | MPOSED PURSUANT TO THI' S SUBDI VI SION  AND
THE M N MUM TERM OF AN | NDETERM NATE SENTENCE | MPOSED ON THE UNDERLYI NG
CLASS C VI OLENT FELONY CONVI CTI ON SHALL CONSTI TUTE THE NEW AGGREGATE
M Nl MUM TERM OF | MPRI SONMENT, AND A DEFENDANT SUBJECT TO SUCH TERM SHALL
BE REQUI RED TO SERVE THE ENTI RE AGGREGATE M NI MUM TERM AND SHALL NOT BE
ELI G BLE FOR RELEASE ON PAROLE OR OTHER DI SCRETI ONARY RELEASE DURI NG
SUCH TERM
S 265.46 CRIM NAL USE OF A 50- CALI BER WVEAPON | N THE FI RST DEGREE

[
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1. A PERSON |S GQULTY OF CRIM NAL USE OF A 50- CALI BER WEAPON I N THE
FI RST DEGREE WHEN HE COW TS ANY CLASS A FELONY OFFENSE CONSTI TUTI NG
MURDER, KI DNAPPI NG ARSQON, CONSPI RACY OR SALE OF A CONTROLLED SUBSTANCE
OR ATTEMPTS TO COMWM T ANY SUCH CLASS A FELONY WHERE SUCH ATTEMPT ALSO
CONSTI TUTES A CLASS A FELONY, OR ANY CLASS B VI OLENT FELONY OFFENSE AS
DEFI NED | N PARAGRAPH (A) OF SUBDI VI SION ONE OF SECTION 70.02 OF THI'S
CHAPTER AND HE USES A 50- CALI BER WEAPON, AS DEFI NED | N SUBDI VI SI ON TVEN-
TY- FOUR OF SECTI ON 265.00 OF THI S ARTICLE, | F THE 50- CALI BER WEAPON | S A
LOADED 50- CALI BER WEAPON FROM WHI CH A SHOT, READI LY CAPABLE OF PRODUCI NG
DEATH OR OTHER SERI QUS | NJURY MAY BE DI SCHARGED

2. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW TO THE CONTRARY, WHEN A
PERSON IS CONVI CTED OF CRI M NAL USE OF A 50- CALI BER VEAPON | N THE FI RST
DEGREE AS DEFINED |IN SUBDIVISION ONE OF THI' S SECTI ON THE COURT SHALL
| MPOSE AN ADDI TI ONAL CONSECUTI VE TERM OF TEN YEARS TO THE M NI MUM TERM
O THE | NDETERM NATE SENTENCE OR TERM OF THE DETERM NATE SENTENCE
| MPOSED ON THE UNDERLYI NG CLASS A OR CLASS B VI OLENT FELONY CONVI CTI ON
NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW TO THE CONTRARY, THE AGGRE-
GATE OF THE TEN YEAR CONSECUTI VE TERM | MPOSED PURSUANT TO THIS SUBDI VI -
SION AND THE M NI MUM TERM OF AN | NDETERM NATE SENTENCE | MPOSED ON THE
UNDERLYI NG CLASS A OR CLASS B VI OLENT FELONY CONVI CTI ON SHALL CONSTI TUTE
THE NEW AGGREGATE M NI MUM TERM OF | MPRI SONVENT, AND A DEFENDANT SUBJECT
TO SUCH TERM SHALL BE REQUI RED TO SERVE THE ENTI RE AGGREGATE M NI MUM
TERM AND SHALL NOT BE ELI G BLE FOR RELEASE ON PAROLE OR OTHER DI SCRE-
TI ONARY RELEASE DURI NG SUCH TERM

S 8. Subdivision 2 of section 265.08 of the penal |aw, as added by
chapter 233 of the laws of 1980, is amended to read as foll ows:

(2) displays what appears to be a pistol, revolver, rifle, shotgun,
50- CALI BER WEAPON, machi ne gun or other firearm

S 9. Paragraph (b) of subdivision 1 of section 265.09 of the pena
| aw, as anended by chapter 650 of the |laws of 1996, is amended to read
as foll ows:

(b) displays what appears to be a pistol, revolver, rifle, shotgun,
50- CALI BER WEAPON, machi ne gun or other firearm

S 10. Subdivisions 2, 3 and 6 of section 265.10 of the penal |aw,
subdi vi sion 2 as anmended by chapter 257 of the [aws of 2008 and subdi vi -
sions 3 and 6 as anended by chapter 189 of the |aws of 2000, are anmended
to read as foll ows:

2. Any person who transports or ships any machi ne-gun, 50- CALI BER
WEAPON, firearmsilencer, assault weapon or large capacity anmunition
feeding device or disguised gun, or who transports or ships as nerchan-
dise five or nore firearnms, is guilty of a class D felony. Any person
who transports or ships as nerchandise any firearm other than an
assault weapon, switchblade knife, gravity knife, pilumballistic knife,
billy, blackjack, bludgeon, plastic knuckles, netal knuckles, Kung Fu
star, chuka stick, sandbag or slungshot is guilty of a class A m sdenea-
nor .

3. Any person who di sposes of any nachi ne-gun, assault weapon, |arge
capacity ammunition feedi ng device, 50-CALI BER WEAPON or firearm sil enc-
er is guilty of a class D felony. Any person who know ngly buys,
receives, disposes of, or conceals a machine-gun, 50-CALI BER WEAPON,
firearm large capacity ammunition feeding device, rifle or shotgun
whi ch has been defaced for the purpose of conceal ment or prevention of
the detection of a crinme or msrepresenting the identity of such
machi ne- gun, 50- CALI BER VWEAPON, firearm |arge capacity amunition feed-
ing device, rifle or shotgun is guilty of a class D felony.
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6. Any person who wlfully defaces any nmachi ne-gun, |arge capacity
ammuni ti on feedi ng device, 50-CALI BER WEAPON or firearmis guilty of a
cl ass D fel ony.

S 11. Subdivisions 1 and 5 of section 265.15 of the penal |aw, subdi-
vision 5 as anended by chapter 695 of the |laws of 1987, are anended to
read as foll ows:

1. The presence in any room dwelling, structure or vehicle of any
machi ne- gun OR 50- CALI BER WEAPON i s presunptive evidence of its unlawf ul
possessi on by all persons occupying the place where such nmachi ne-gun OR
50- CALI BER WEAPON | s found.

5. The possession by any person of a defaced machi ne-gun, 50- CALI BER
VWEAPON, firearm rifle or shotgun is presunptive evidence that such
person defaced the sane.

S 12. Paragraph 2 of subdivision a of section 265.20 of the penal |aw,
as anended by chapter 189 of the laws of 2000, is anmended to read as
fol | ows:

2. Possession of a machine-gun, large capacity ammunition feeding
devi ce, 50-CALIBER WEAPQON, firearm swtchblade knife, gravity knife,
pilumballistic knife, billy or blackjack by a warden, superintendent,
headkeeper or deputy of a state prison, penitentiary, workhouse, county
jail or other institution for the detention of persons convicted or
accused of crime or detained as witnesses in crimnal cases, in pursuit
of official duty or when duly authorized by regulation or order to
possess the sane.

S 13. Paragraph 8 of subdivision a of section 265.20 of the penal |aw,
as anended by chapter 189 of the |laws of 2000, is anmended to read as
fol | ows:

8. The manufacturer of nachine-guns, assault weapons, large capacity
ammuni tion feeding devices, 50-CALI BER WEAPONS, disgui sed guns, pilum
bal listic knives, switchblade or gravity knives, billies or blackjacks

as merchandi se and the disposal and shipnent thereof direct to a regu-
larly constituted or appointed state or nunicipal police departnent,
sheriff, policeman or other peace officer, or to a state prison, peni-
tentiary, workhouse, county jail or other institution for the detention
of persons convicted or accused of crime or held as witnesses in crim -
nal cases, or to the mlitary service of this state or of +the United
St at es.

S 14. Section 265.20 of the penal |lawis amended by adding a new
subdivision e to read as foll ows:

E. THE TERVS "PI STOL," "REVOLVER " "RIFLE," AND "SHOTGUN' AS USED IN
PARAGRAPHS THREE THROUGH FI VE, SEVEN THROUGH SEVEN- B, TWELVE, THI RTEEN
AND THI RTEEN-A OF SUBDIVISION A OF THHS SECTION SHALL NOT |INCLUDE A
50- CALI BER WEAPON AS DEFINED |IN SUBDIVISION TWENTY-FOUR OF SECTI ON
265. 00 OF TH S ARTI CLE

S 15. Section 265.11 of the penal |aw, as anended by chapter 764 of
the laws of 2005, is anended to read as foll ows:

S 265.11 Crimnal sale of a firearm OR 50-CALI BER WEAPON in the third
degr ee.

A person is guilty of crimnal sale of a firearm OR 50- CALI BER WEAPON
n the third degree when such person is not authorized pursuant to | aw
0 possess a firearm OR 50- CALI BER WEAPON and such person unlawfully
ither:

(1) sells, exchanges, gives or disposes of a firearm|[or], large
capacity ammunition feeding device OR 50-CALIBER WEAPON to another
person; or

i
t
e
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(2) possesses a firearm OR 50-CALI BER WEAPON with the intent to sel
it.

Crimnal sale of a firearm OR 50- CALI BER WEAPON in the third degree is
a class D fel ony.

S 16. Section 265.12 of the penal |aw, as amended by chapter 764 of
the laws of 2005, is anended to read as foll ows:

S 265.12 Crimnal sale of a firearm OR 50- CALI BER WEAPON in the second
degr ee.

A person is guilty of crimnal sale of a firearm OR 50- CALI BER V\EAPON
in the second degree when such person:

(1) unlawmfully sells, exchanges, gives or disposes of to another five
or nore firearnms OR 50- CALI BER WEAPONS; or

(2) wunlawfully sells, exchanges, gives or disposes of to another
person or persons a total of five or nore firearns OR 50- CALI BER VWEAPONS
in a period of not nore than one year.

Crimnal sale of a firearm OR 50- CALI BER WEAPON in the second degree
is a class C fel ony.

S 17. Section 265.14 of the penal |aw, as added by chapter 175 of the
| aws of 1991 and the cl osing paragraph as anmended by chapter 654 of the
| aws of 1998, is anended to read as foll ows:

S 265.14 Crimnal sale of a firearm OR 50- CALI BER WEAPON with the aid of
a mnor.

A person over the age of eighteen years of age is guilty of crimna
sale of a [weapon] FI REARM OR 50- CALI BER WEAPON with the aid of a minor
when a person under sixteen years of age knowi ngly and unlawfully sells,
exchanges, gives or disposes of a firearm OR 50-CALI BER WEAPON in
violation of this article, and such person over the age of eighteen
years of age, acting with the nmental culpability required for the
commi ssion thereof, solicits, requests, conmands, inportunes or inten-
tionally aids such person under sixteen years of age to engage in such
conduct .

Crimnal sale of a firearm OR 50- CALI BER WEAPON with the aid of a
mnor is a class C felony.

S 18. Section 265.13 of the penal |aw, as amended by chapter 764 of
the laws of 2005, is anended to read as foll ows:

S 265.13 Crimnal sale of a firearm OR 50- CALI BER WEAPON in the first
degr ee.

A person is guilty of crimnal sale of a firearm OR 50- CALI BER VWEAPON
in the first degree when such person:

(1) unlawmfully sells, exchanges, gives or disposes of to another ten
or nore firearnms OR 50- CALI BER WEAPONS; or

(2) wunlawfully sells, exchanges, gives or disposes of to another
person or persons a total of ten or nore firearns OR 50- CALI BER WEAPONS
in a period of not nore than one year.

Crimnal sale of a firearm OR 50- CALI BER WEAPON in the first degree is
a class B fel ony.

S 19. Section 265.16 of the penal |aw, as added by chapter 600 of the
| aws of 1992 and the cl osing paragraph as amended by chapter 654 of the
| aws of 1998, is anended to read as foll ows:

S 265.16 Crimnal sale of a firearm OR 50- CALI BER WEAPON to a m nor.

A person is guilty of crimnal sale of a firearm OR 50- CALI BER W\EAPON
to a minor when he is not authorized pursuant to law to possess a
firearm OR 50-CALI BER WEAPON and he unlawfully sells, exchanges, gives
or disposes of a firearm OR 50- CALI BER VWEAPON t o anot her person who is
or reasonably appears to be |less than nineteen years of age who i s not
i censed pursuant to law to possess a firearm OR 50- CALI BER WEAPON
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Crimnal sale of a firearm OR 50- CALI BER WEAPON to a mnor is a class
C fel ony.

S 20. The opening paragraph of subdivision 1 of section 55.05 of the
penal |aw, as anmended by chapter 276 of the laws of 1973, is anended to
read as foll ows:

[ Fel onies] EXCEPT FOR THE FELONIES DEFINED I N SECTI ONS 265.45 AND
265.46 OF THI S CHAPTER, FELONIES are classified, for the purpose of
sentence, into five categories as foll ows:

S 21. Paragraph (a) of subdivision 1 of section 55.10 of the penal
| aw, as anended by chapter 276 of the laws of 1973, is amended to read
as foll ows:

(a) [The] EXCEPT FOR THE FELONIES DEFINED I N SECTIONS 265.45 AND
265.46 OF THI S CHAPTER, THE particul ar classification or subclassifica-
tion of each felony defined in this chapter is expressly designated in
the section or article defining it.

S 22. The executive law is anmended by adding a new section 231 to read
as foll ows:

S 231. COWPLI ANCE WTH THE BAN ON THE SALE, POSSESSION OR USE OF
50- CALI BER WEAPONS. 1. FROM W THI N AMOUNTS APPROPRI ATED THEREFOR, THE
DI VI SI ON OF STATE POLI CE SHALL TAKE SUCH ACTION AS |S NECESSARY TO
| MPLEMENT A PROGRAM WHEREBY PERSONS, | NCLUDI NG DEALERS OF FI REARMS, | N
LAWFUL POSSESSI ON OF 50- CALI BER WEAPONS NMAY BRING THEMSELVES | NTO
COWLIANCE WTH THE PROVISIONS OF THE PENAL LAW VWH CH BANS THE SALE,
POSSESSI ON OR USE OF SUCH WEAPONS.

2. WTH N TH RTY DAYS OF THE EFFECTIVE DATE OF TH'S SECTIQON, ANY
LI CENSED FI REARM DEALER WHO HAS IN HI' S OR HER POSSESSI ON A NEW 50- CALI -
BER WEAPON SHALL BE ENTI TLED TO RETURN SUCH WEAPON TO THE DI STRI BUTOR OR
MANUFACTURER, AND SHALL BE ENTI TLED TO A FULL REFUND, OR CREDIT, IN AN
AMOUNT EQUAL TO THE PURCHASE PRI CE OF SUCH WEAPON. | N ANY CASE WHERE A
DI STRI BUTOR OR MANUFACTURER FAI LS OR REFUSES TO SO REFUND OR CREDI T SUCH
DEALER, THE DEALER SHALL NOTIFY THE DI VISION OF STATE POLICE, AND IT
SHALL | MVEDI ATELY NOTIFY THE ATTORNEY GENERAL SO THAT HE OR SHE MAY
| NTERCEDE AND TAKE SUCH ACTI ONS ON BEHALF OF THE DEALER TO SECURE SUCH
REFUND OR CREDI T.

3. WTHIN THI RTY DAYS OF THE EFFECTIVE DATE OF THI S SECTI ON, ANY
PERSON, | NCLUDI NG A LI CENSED FI REARM DEALER, WHO HAS IN H' S OR HER LEGAL
POSSESSI ON A USED 50- CALI BER WEAPON SHALL PERSONALLY DELI VER SUCH WWEAPON
TO THE DI VI SI ON OF STATE PCLI CE, AND UPON TRANSFERRI NG OWNERSHI P AND
POSSESSION TO A DULY DESI GNATED OFFI CER THEREOF, SHALL BE ENTI TLED TO
RECEI VE PAYMENT | N AN AMOUNT EQUAL TO THE FAIR MARKET VALUE OF SUCH
VWEAPON, BUT NOT TO EXCEED El GHT THOUSAND FI VE HUNDRED DOLLARS.

4. THE DIVISION OF STATE PCLI CE SHALL TAKE SUCH ACTI ON, | NCLUDI NG A
PUBLI C CAMPAI GN USI NG THE PRI NT MEDI A, TELEVI SI ON, RADI O OR OTHER MEANS
TO NOTIFY PERSONS OF THE EXI STENCE OF THE PROGRAM ESTABLI SHED IN THI S
SECTI ON.

S 23. This act shall take effect imrediately; provided, however, that
sections one through twenty-one of this act shall take effect on the
thirtieth day after this act shall have beconme a l|aw, and provided,
further, that those sections of this act which provide that it shall be
unlawful to sell, exchange, give or dispose of a 50-caliber weapon shall
take effect with respect to a gunsnmith or dealer in firearns on the
fifth day after this act shall have becone a | aw.



