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STATE OF NEW YORK

9557
I N ASSEMBLY
January 15, 2010

Introduced by M of A  SCARBOROUGH -- read once and referred to the
Conmittee on Codes

AN ACT to anend the penal law, the public health law, the crimnal
procedure |aw and the civil rights law, in relation to certain crinmes
agai nst children

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The penal law is anmended by adding a new section 260.08 to
read as foll ows:

S 260. 08 PROHI BI TION OF THE SALE OF CHI LDREN THROUGH ADOPTI ON, SURROGATE
PARENTI NG OR OTHER MEANS.

1. A PERSON, CORPORATI ON, OR ASSOCI ATI ON SHALL NOT ADVERTISE IN ANY
MANNER THAT |IT WLL RECEIVE CH LDREN FOR THE PURPOSE OF ADOPTI ON OR
PURCHASE. A NEWSPAPER PUBLI SHED I N THE STATE OF NEW YORK OR ANY OTHER
PUBLI CATION WHI CH | S PREPARED, SOLD, OR DI STRIBUTED | N THE STATE OF NEW
YORK SHALL NOT CONTAI N AN ADVERTI SEMENT FROM A PERSON, CORPORATI ON,
ASSCCI ATION OR OTHER ENTITY VWHICH SOLICI TS CH LDREN FOR ADOPTI ON OR
SOLICI TS THE CUSTODY OF CHI LDREN W TH | NTENT TO MAKE A PROFI T FROM SUCH
SCOLI CI TATI ON.

2. A PERSON, AGENCY, |INSTITUTION OR | NTERMEDI ARY SHALL NOT SELL OR
PURCHASE OR PROCURE FOR SALE ANY CHI LD FOR THE PURPCSE OF ADOPTION OR
SEXUAL PERFORMANCE, SEX TRAFFI CKI NG AS DEFI NED I N SECTI ON 230.34 OF TH' S
CHAPTER OR CHI LD LABOR TRAFFI CKI NG AS DEFI NED UNDER SECTI ON 135. 34 OF
TH S CHAPTER OR ANY OTHER PURPOSE, | NCLUDING TERM NATION OF PARENTAL
RIGHTS. TH'S SECTI ON SHALL NOT PROH BI T AN AUTHORI ZED VOLUNTARY AGENCY
FROM CHARG NG A FEE FOR ADOPTI ON SERVI CES.

3. A PERSON, AGENCY, | NSTITUTI ON OR | NTERVEDI ARY SHALL NOT BE A PARTY
TO A CONTRACT OR AGREEMENT WHI CH WOULD COVPENSATE A WOVAN FOR HER ARTI -
FI Cl AL | NSEM NATI ON AND SUBSEQUENT TERM NATI ON OF PARENTAL RIGHTS TO A
CH LD BORN AS A RESULT OF THAT ARTI FI Cl AL | NSEM NATI ON. A PERSON, ACGEN-
CY, | NSTI TUTI ON OR | NTERMVEDI ARY SHALL NOT RECElI VE COVPENSATION FOR THE
FACI LI TATION OF CONTRACTS OR AGREEMENTS AS PROSCRI BED BY THI S SUBDI VI -
S| ON. CONTRACTS OR AGREEMENTS ENTERED | NTO I N VI OLATION OF THI S SUBDI VI -
SI ON SHALL BE VA D.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD14758- 01-9
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S 2. Subdivisions 1 and 2 of section 263.00 of the penal Ilaw, as
anended by chapter 1 of the laws of 2000, are anmended to read as
fol | ows:

1. "Sexual performance"” nmeans any perfornmance or part thereof which,
for purposes of section 263.16 of this article, includes sexual conduct
by a child | ess than [sixteen] ElIGHTEEN years of age or, for purposes of
section 263.05 or 263.15 of this article, includes sexual conduct by a
child less than [seventeen] EI GHTEEN years of age.

2. "(Qbscene sexual performance” neans any performance which, for
pur poses of section 263.11 of this article, includes sexual conduct by a
child less than [sixteen] EIGHTEEN years of age or, for purposes of
section 263.10 of this article, includes sexual conduct by a child |ess
than [seventeen] EIGHTEEN vyears of age, in any material which is
obscene, as such termis defined in section 235.00 of this chapter.

S 3. Section 263.05 of the penal |aw, as anended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:

S 263.05 Use of a child in a sexual perfornmance.

A person is quilty of the use of a child in a sexual performance if
knowi ng the character and content thereof he OR SHE enpl oys, authorizes
or induces a child less than [seventeen] EIGHTEEN years of age to engage
in a sexual performance or being a parent, |egal guardian or custodi an
of such child, he OR SHE consents to the participation by such child in
a sexual performance.

Use of a child in a sexual performance is a class C felony.

S 4. Section 263.10 of the penal |aw, as anmended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:

S 263.10 Pronoti ng an obscene sexual performance by a child.

A person is guilty of pronoting an obscene sexual performance by a
child when, know ng the character and content thereof, he OR SHE produc-
es, directs or pronotes any obscene performance which includes sexua
conduct by a child less than [seventeen] EIGHTEEN years of age.

Pronoti ng an obscene sexual performance by a child is a class D felo-

ny.

S 5. Section 263.11 of the penal |aw, as added by chapter 11 of the
| aws of 1996, is anended to read as foll ows:

S 263. 11 Possessing an obscene sexual performance by a child.

A person is guilty of possessing an obscene sexual performance by a
child when, knowi ng the character and content thereof, he OR SHE know
ingly has in his OR HER possession or control any obscene performance
whi ch includes sexual conduct by a child |less than [sixteen] EIGHTEEN
years of age.

Possessi ng an obscene sexual perfornmance by a child is a class E fel o-
ny.
S 6. Section 263.15 of the penal |aw, as anended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:

S 263.15 Pronoting a sexual performance by a child.

A person is guilty of pronoting a sexual performance by a child when
knowi ng the character and content thereof, he OR SHE produces, directs
or pronotes any performance which includes sexual conduct by a child
| ess than [seventeen] ElI GHTEEN years of age.

Pronmoting a sexual performance by a child is a class D fel ony.

S 7. Section 263.16 of the penal |aw, as added by chapter 11 of the
| aws of 1996, is anended to read as foll ows:

S 263. 16 Possessing a sexual performance by a child.

A person is guilty of possessing a sexual performance by a child when,

knowing the character and content thereof, he OR SHE knowi ngly has in
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his OR HER possession or control any performance which includes sexua
conduct by a child less than [sixteen] EIGHTEEN years of age.

Possessing a sexual performance by a child is a class E fel ony.

S 8. Subdivision 1 of section 263.20 of the penal |aw, as anended by
chapter 1 of the laws of 2000, is anmended to read as foll ows:

1. Under this article, it shall be an affirmative defense that the
defendant in good faith reasonably believed the person appearing in the
performance was, for purposes of section 263.11 or 263.16 of this arti-
cle, [sixteen] EIGHTEEN years of age or over or, for purposes of section
263. 05, 263.10 or 263.15 of this article, [seventeen] ElIGHTEEN years of
age or over.

S 9. Subdivision 1 of section 263.30 of the penal Ilaw, as added by
chapter 431 of the laws of 2008, is amended to read as foll ows:

1. A personis guilty of facilitating a sexual performance by a child
with a controlled substance or al cohol when he or she:

(a) (i) knowingly and unl awful |l y possesses a controll ed substance as
defined in section thirty-three hundred six of the public health | aw or
any controll ed substance that requires a prescription to obtain, (ii)
adm nisters that substance to a person under the age of [seventeen]
El GHTEEN wi t hout such person's consent, (iii) intends to conmt against
such person conduct constituting a felony as defined in section 263. 05,
263. 10, or 263.15 of this article, and (iv) does so comrit or attenpt to
commt such conduct agai nst such person; or

(b) (i) admi nisters alcohol to a person under the age of [seventeen]
El GHTEEN w thout such person's consent, (ii) intends to commit agai nst
such person conduct constituting a felony defined in section 263.05,
263.10, or 263.15 of this article, and (iii) does so comit or attenpt
to commt such conduct agai nst such person.

S 10. The penal law is amended by adding a new section 135.34 to read
as foll ows:

S 135.34 CHI LD LABOR TRAFFI CKI NG

A PERSON IS GULTY OF CH LD LABOR TRAFFI CKING | F HE OR SHE COWPELS OR
| NDUCES ANOTHER PERSON LESS THAN ElI GHTEEN YEARS OF AGE TO ENGAGE |IN
LABOR OR RECRUI TS, ENTICES, HARBORS, OR TRANSPORTS SUCH OTHER PERSON BY
MEANS OF | NTENTI ONALLY:

1. UNLAWFULLY PROVI DI NG A CONTROLLED SUBSTANCE TO SUCH PERSON W TH
| NTENT TO | MPAI R SAI D PERSON S JUDGVENT;

2. REQUI RING THAT THE LABOR BE PERFORVMED TO RETI RE, REPAY, OR SERVI CE
A REAL OR PURPORTED DEBT THAT THE ACTOR HAS CAUSED BY A SYSTEMATI C ONGO-
| NG COURSE OF CONDUCT W TH | NTENT TO DEFRAUD SUCH PERSON

3. WTHHOLDI NG DESTROYI NG, OR CONFI SCATI NG ANY ACTUAL OR PURPORTED
PASSPORT, | MM GRATI ON DOCUMENT, OR ANY OTHER ACTUAL OR PURPORTED GOVERN-
MENT | DENTI FI CATI ON  DOCUMENT, OF ANOTHER PERSON W TH | NTENT TO | MPAI R
SAI D PERSON S FREEDOM OF MOVEMENT; PROVI DED, HOWEVER, THAT THI S SUBDI VI -
SI ON SHALL NOT APPLY TO AN ATTEMPT TO CORRECT A SCOCI AL SECURI TY ADM NI S-
TRATI ON RECORD OR | MM GRATI ON AGENCY RECORD |IN ACCORDANCE W TH ANY
LOCAL, STATE, OR FEDERAL AGENCY REQUI REMENT, WHERE SUCH ATTEMPT | S NOT
MADE FOR THE PURPCSE OF ANY EXPRESS OR | MPLI ED THREAT,;

4. USI NG FORCE OR ENGAG NG I N ANY SCHEME, PLAN OR PATTERN TO COWPEL OR
| NDUCE SUCH PERSON TO ENGAGE I N OR CONTI NUE TO ENGAGE IN LABOR ACTIVITY
BY MEANS OF I NSTILLING A FEAR | N SUCH PERSON THAT, |IF THE DEMAND | S NOT
COWPLI ED WTH, THE ACTOR OR ANOTHER WLL DO ONE OR MORE OF THE FOLLOW
I NG

(A) CAUSE PHYSICAL [INJURY, SERIOUS PHYSICAL | NJURY, OR DEATH TO A
PERSON;, OR

(B) CAUSE DAMAGE TO PROPERTY, OTHER THAN THE PROPERTY OF THE ACTOR, OR
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(C©) ENGAGE | N OTHER CONDUCT CONSTI TUTI NG A FELONY OR  UNLAWUL | MPRI -
SONVENT IN THE SECOND DEGREE |IN VICOLATION OF SECTION 135.05 OF TH' S
ARTI CLE; OR

(D) ACCUSE SOVE PERSON OF A CRIME OR CAUSE CRI M NAL CHARGES OR DEPOR-
TATI ON PROCEEDI NGS TO BE I NSTI TUTED AGAINST SUCH PERSON; PROVI DED
HONEVER, THAT |IT SHALL BE AN AFFI RVATI VE DEFENSE TO THI S SUBDI VI SI ON
THAT THE DEFENDANT REASONABLY BELI EVED THE THREATENED CHARGE TO BE TRUE
AND THAT H'S OR HER SOLE PURPCSE WAS TO COVPEL OR | NDUCE THE VICTIM TO
TAKE REASONABLE ACTI ON TO MAKE GOOD THE WRONG WHI CH WAS THE SUBJECT OF
SUCH THREATENED CHARGE; OR

(E) EXPOSE A SECRET OR PUBLICIZE AN ASSERTED FACT, WHETHER TRUE OR
FALSE, TENDI NG TO SUBJECT SOVE PERSON TO HATRED, CONTEMPT OR RI DI CULE
OR

(F) TESTIFY OR PROVIDE | NFORVATI ON OR W THHOLD TESTI MONY OR | NFORMA-
TION W TH RESPECT TO ANOTHER S LEGAL CLAI M OR DEFENSE; OR

(G USE OR ABUSE H'S OR HER POCSI TI ON AS A PUBLI C SERVANT BY PERFORM NG
SOVE ACT WTHI N OR RELATED TO H'S OR HER OFFI Cl AL DUTI ES, OR BY FAI LI NG
OR REFUSING TO PERFORM AN OFFICI AL DUTY, IN SUCH MANNER AS TO AFFECT
SOVE PERSON ADVERSELY.

CHI LD LABOR TRAFFICKING | S A CLASS C FELONY.

S 11. The cl osi ng paragraph of section 230.34 of the penal Ilaw, as
added by chapter 74 of the |aws of 2007, is anended to read as foll ows:

Sex trafficking is a class B felony; PROvVI DED HONEVER THAT | F THE
VICTIM IS UNDER THE AGE OF ElI GHTEEN YEARS OF AGE SUCH OFFENSE SHALL BE A
CLASS A-| FELONY.

S 12. Subdivision 1 of section 4307 of the public health Ilaw, as
anended by chapter 362 of the laws of 2009, is anmended to read as
fol | ows:

1. It shall be unlawful for any person to knowi ngly acquire, receive,
or otherwi se transfer for val uable consideration any human organ for use
in human transplantation. The term human organ neans the human ki dney,
liver, heart, lung, bone marrow, and any ot her human organ or tissue as
may be designated by the conmm ssioner but shall exclude blood. The term
"val uabl e consi deration" does not include the reasonable paynents asso-
ciated with the renoval, transportation, inplantation, processing, pres-
ervation, quality control, and storage of a human organ or the expenses
of travel, housing, and | ost wages incurred by the donor of a hunan
organ in connection wth the donation of the organ. Any person who
violates this section shall be guilty of a class E felony; PROVIDED
HONEVER, THAT |F THE HUVAN ORGAN | S FROM A PERSON UNDER El GHTEEN YEARS
OF AGE SUCH OFFENSE SHALL BE A CLASS D FELONY.

S 13. Subdivision 1 of section 2320 of +the public health law is
amended to read as foll ows:

1. \Woever shall erect, establish, continue, naintain, use, own, or
| ease any building, erection, or place used for the purpose of |ewdness,
assignation, [or], prostitution, PROMOTI NG PRCODUCI NG OR DI STRIBUTING A
SEXUAL PERFORVANCE BY A CHILD AS DEFINED IN ARTICLE TW HUNDRED
SI XTY- THREE OF THE PENAL LAW OR SALE OF A CHI LD THROUGH ADOPTI ON, SURRO
GATE PARENTI NG OR OTHER MEANS AS DEFI NED I N SECTI ON 260. 08 OF SUCH LAW
is guilty of maintaining a nuisance.

S 14. Subdivision 1 of section 65.00 of the crimnal procedure |aw, as
anended by chapter 320 of the laws of 2006, is anmended to read as
fol | ows:

1. "Child witness" means a person [fourteen] EIGHTEEN years old or
|l ess who is or will be called to testify in a crimnal proceeding, other
than a grand jury proceedi ng, concerning an offense defined in article
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one hundred thirty of the penal |aw or section 255.25, 255.26 or 255.27
of such law which is the subject of such crimnal proceeding.

S 15. The section heading and subdivision 1 of section 50-b of the
civil rights law, the section heading as anended by chapter 643 of the
laws of 1999 and subdivision 1 as anended by chapter 320 of the | aws of
2006, are anended to read as foll ows:

Ri ght of privacy; victinms of sex offenses [or], offenses involving the
transm ssion of the human i mmunodeficiency virus AND CHILD WVICTIMS OF
SALE, PROMOTION OF PROSTI TUTI ON AND SEXUAL PERFORVANCE BY A CHILD. 1
The identity of any victimof a sex offense, as defined in article one
hundred thirty or section 255.25, 255.26 or 255.27 OR ARTICLE TWD
HUNDRED SI XTY- THREE of the penal law, or of an offense involving the
all eged transmission of the human inmunodeficiency virus, OR OF AN
OFFENSE | NVOLVING THE PROHIBITED SALE OF A CH LD THROUGH ADOPTI ON
SURROGATE PARENTI NG OR OTHER MEANS, AS DEFI NED I N SECTI ON 260. 08 OF THE
PENAL LAW OR A CHI LD VICTIM OF AN OFFENSE | NVOLVI NG PROMOTI NG PROSTI TU-
TION AS DEFINED | N ARTI CLE TWO HUNDRED THI RTY OF THE PENAL LAWshall be
confidential. No report, paper, picture, photograph, court file or other
docunents, in the custody or possession of any public officer or enploy-
ee, which identifies such a victimshall be nade available for public
i nspection. No such public officer or enployee shall disclose any
portion of any police report, court file, or other docunment, which tends
to identify such a victimexcept as provided in subdivision two of this
secti on.

S 16. This act shall take effect immediately; provided that the anend-
ments to subdivision 1 of section 65.00 of the crimnal procedure |aw
made by section fourteen of this act shall not affect the repeal of such
section and shall be deened repeal ed therewth.



