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STATE OF NEW YORK

9401
I N ASSEMBLY
( PREFI LED)
January 6, 2010

I ntroduced by M of A PAULIN, FIELDS, GALEF, HOYT, SCH MM NCGER, JAFFEE,
BACALLES -- Milti-Sponsored by -- M of A BING BOYLAND, CLARK,
COLTON, Del MONTE, HYER-SPENCER, JOHN, MAISEL, PHEFFER, ROSENTHAL,
SKARTADGCS, STIRPE, SWEENEY, THI ELE -- read once and referred to the
Committee on CGovernnental Enpl oyees

AN ACT to anend the retirenent and social security law, in relation to
forfeiture of pension rights or retirenment benefits upon conviction of
certain crinmes related to public enpl oynment

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The retirenent and social security law is anended by addi ng
a new article 3-B to read as foll ows:
ARTI CLE 3-B
PENSI ON FORFEI TURE FOR ELECTED OFFI Cl ALS
SECTI ON 156. DEFI NI Tl ONS.
157. PENSI ON FORFEI TURE
158. M SCELLANEQUS.

S 156. DEFI NI TIONS. THE FOLLOWN NG WORDS AND PHRASES, AS USED IN THI S
ARTI CLE, SHALL HAVE THE FOLLOW NG MEANI NGS, UNLESS A DI FFERENT MEANI NG
I S PLAINLY REQUI RED BY THE CONTEXT:

1. " DEFENDANT" SHALL MEAN AN ELECTED OFFI Cl AL AGAI NST WHOM A FORFEI -
TURE ACTI ON | S COMMVENCED

2. "COVERED CRIME" SHALL MEAN ANY FELONY OFFENSE, OTHER THAN MAI L
FRAUD, COW TTED BY A DEFENDANT DURI NG H' S OR HER TENURE AS AN ELECTED
OFFICIAL AND WHERE THERE WAS KNOW.EDGE AND | NTENT ON THE PART OF THE
DEFENDANT TO COMWM T SUCH CRI ME.

3. "CH EF ADM NI STRATOR OF THE RETI REMENT SYSTEM' SHALL MEAN THE COWP-
TROLLER OF THE STATE OF NEW YORK W TH RESPECT TO THE NEW YORK STATE AND
LOCAL EMPLOYEES'  RETI REMENT SYSTEM AND THE NEW YORK STATE AND LOCAL
POLI CE AND FI RE RETI REMENT SYSTEM AND THE BQARDS OF TRUSTEES W TH
RESPECT TO THE OTHER PUBLI C RETI REMENT SYSTEMS AND PENSI ON FUNDS OF THE
STATE AND THE CI TY OF NEW YORK

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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4., "MEMBER' SHALL MEAN ANY ELECTED OFFI Cl AL WHO BELONGS TO ANY STATE
OR CI TY RETI REMENT SYSTEM

5. "RETI RED MEMBER' SHALL MEAN A PERSON WHO | S RETI RED FROM AND WHO | S
RECEI VING A RETI REMENT ALLOMNCE FROM A RETI REMENT SYSTEM AND WHO HAD
JO NED SUCH SYSTEM ON OR AFTER THE EFFECTI VE DATE OF TH S ARTI CLE.

6. "RETI REMENT SYSTEM' SHALL MEAN ANY RETI REMENT SYSTEM OF THE STATE
OF NEW YORK OR OF THE CI TY OF NEW YORK.

7. " DEPENDENT CHI LDREN' SHALL | NCLUDE:

(A) ANY CH LD OF AN ELECTED OFFI Cl AL, WHERE SUCH CHI LD I S UNDER AGE
NI NETEEN;

(B) ANY UNVARRI ED DEPENDENT CHI LD OF AN ELECTED OFFI Cl AL, REGARDLESS
OF SUCH CH LD S AGE, WHERE SUCH CHI LD I S | NCAPABLE OF SELF- SUSTAI NI NG
EMPLOYMENT BY REASON OF MENTAL OR PHYSICAL DI SABILITY AND BECAME SO
| NCAPABLE PRI OR TO ATTAI NI NG THE AGE OF NI NETEEN;, AND

(C ANY UNVARRI ED CHI LD OF AN ELECTED OFFI Cl AL, WHERE SUCH CHI LD I S AT
AN  ACCREDI TED INSTITUTION OF H GHER LEARNING AND |S UNDER AGE
TVEENTY- THREE.

S 157. PENSI ON FORFEI TURE. NOTW THSTANDI NG ANY OIHER PROVISION OF
GENERAL, SPECI AL OR LOCAL LAW RULE OR REGULATI ON TO THE CONTRARY:

1. IN THE CASE OF A MEMBER OR RETI RED MEMBER WHO IS CONVI CTED CF,
PLEADS GUI LTY TO PLEADS NOLO CONTENDERE TO, OR PLEADS GU LTY TO PURSU
ANT TO SUBDI VI SION TWO OF SECTI ON 220.10 OF THE CRI M NAL PRCCEDURE LAW
ANY COVERED CRI ME SET FORTH I N SUBDI VI SI ON TWO OF SECTION ONE HUNDRED
FIFTY-SIX OF TH'S ARTICLE, THE COMM SSION OF WVHICH | S RELATED TO THE
PERFORMANCE OF OR FAI LURE TO PERFORM SUCH NMEMBER OR RETIRED MEMBER S
OFFICIAL DUTIES AND RESPONSI BI LI TIES AS AN ELECTED OFFI CI AL, AN ACTI ON
SHALL BE COMMENCED I N SUPREME COURT BY THE DISTRICT ATTORNEY HAVI NG
JURI SDI CTI ON OVER THE OFFENSE, OR BY THE ATTORNEY GENERAL | F THE ATTOR-
NEY GENERAL BROUGHT THE UNDERLYI NG CRI M NAL CHARGE, FOR THE FORFElI TURE
OF THOSE RI GHTS AND BENEFI TS TO VWHI CH SUCH PERSON | S OR WLL BE ENTI TLED
AS A MEMBER OR RETI RED MEMBER. SUCH FORFElI TURE SHALL ONLY APPLY TO THAT
PORTI ON OF THE DEFENDANT' S RI GHTS AND BENEFI TS DERI VED FROM H'S OR HER
EMPLOYMENT AS AN ELECTED OFFI Cl AL. SUCH ACTI ON SHALL BE COMVENCED W TH-
IN SIX MONTHS OF SUCH CONVICTION. FOR PURPCSES OF THI S ARTICLE, A
COVERED CRI ME | S RELATED TO THE PERFORMANCE OF OR FAILURE TO PERFORM
SUCH MEMBER OR RETI RED MEMBER S OFFI Cl AL DUTI ES AND RESPONSI BI LI TIES | F
I T:

(A) CONSTI TUTED A MATERIAL VICLATION OF SUCH MEMBER S OR RETIRED
MEMBER S DUTI ES AND RESPONSI Bl LI TI ES AS A PUBLI C SERVANT; OR

(B) WAS COW TTED I N THE COURSE OF AN | NDI VI DUAL' S PUBLI C EMPLOYMENT;
OoR

(© INVOLVED THE USE OF PUBLI C PERSONNEL OR RESOURCES; OR

(D) I NVOLVED AN | NDI VI DUAL' S M SREPRESENTATION OF HHS OR HER ACTUAL
OFFI CI AL POVERS, DUTI ES AND RESPONSI BI LI TI ES; OR

(E) EVEN THOUGH COWM TTED OQUTSI DE THE SCOPE OF SUCH MEMBER S COFFI Cl AL
DUTI ES OR RESPONSI Bl LI TI ES, | NVOLVED ACTI ONS OR CONDUCT BY WHI CH SUCH
MEMBER OR RETI RED MEMBER | NDI CATED OR CONVEYED THAT HE OR SHE WAS ACTI NG
WTH THE AUTHORITY OF, OR UNDER COLOR OF THE AUTHORI TY OF, ANY GOVERN-
MENTAL ENTI TY.

2. PRIOR TO COMVENCEMENT OF SUCH ACTI ON DESCRI BED I'N SUBDI VI SION  ONE
OF TH'S SECTION, THE DI STRICT ATTORNEY OR THE ATTORNEY GENERAL, AS THE
CASE MAY BE, SHALL PROVIDE NOTICE TO THE CH EF ADM N STRATOR OF THE
DEFENDANT' S RETI REMENT SYSTEM STATING THAT HE OR SHE HAS REASON TO
BELI EVE THAT THE PERSON CONVI CTED COWM TTED THE COVERED CRI ME RELATED TO
H' S OR HER OFFI Cl AL DUTI ES AND RESPONSI Bl LI TIES. W TH N TWENTY DAYS OF
RECEIPT OF SUCH NOTICE, THE CH EF ADM N STRATOR OF THE DEFENDANT' S
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RETI REMENT SYSTEM SHALL SUBM T A NOTI CE OF APPLI CABI LI TY TO THE DI STRI CT
ATTORNEY OR THE ATTORNEY GENERAL AS THE CASE MAY BE. THE NOTICE OF
APPLI CABI LI TY SHALL CONTAIN A STATEMENT SPECI FYI NG WHETHER THE PERSON
CONVICTED IS OR HAS BEEN A MEMBER OR RETI RED MEMBER OF THE NEW YORK
STATE AND LOCAL EMPLOYEES' RETI REMENT SYSTEM THE NEW YORK STATE AND
LOCAL POLICE AND FIRE RETI REMENT SYSTEM THE NEW YORK STATE TEACHERS'
RETI REMENT SYSTEM THE NEW YORK CI TY EMPLOYEES' RETI REMENT SYSTEM  THE
NEW YORK CITY TEACHERS  RETI REMENT SYSTEM THE NEW YORK CI TY PCLI CE
PENSI ON FUND, THE NEW YORK CI TY FI RE DEPARTMENT PENSI ON FUND AND THE NEW
YORK CI TY BOARD OF EDUCATI ON RETI REMENT SYSTEM AND SHALL DESCRI BE THE
PORTION OF SUCH RI GHTS AND BENEFI TS TO WHI CH SUCH PERSON IS OR W LL BE
ENTI TLED TO FROM SUCH PUBLI C RETI REMENT SYSTEM THAT RESULTED FROM SUCH
PERSON' S EMPLOYMENT AS AN ELECTED OFFI CI AL.

3. NO FORFEI TURE ACTI ON MAY BE COMVENCED BY THE DI STRI CT ATTORNEY OR
THE ATTORNEY GENERAL UNTI L RECEI PT OF THE NOTI CE OF APPLI CABI LI TY AS SET
FORTH I N SUBDI VI SION TWO OF THIS SECTION. THE DI STRICT ATTORNEY OR THE
ATTORNEY GENERAL MAY SEEK AN ORDER FROM THE COURT THAT SOVE OR ALL OF
THE FORFEI TED PENSI ON BE PAI D FOR THE BENEFI T OF ANY DEPENDENT CHI LDREN
AS JUSTICE MAY REQUI RE, AFTER TAKI NG | NTO CONSI DERATI ON THE FI NANCI AL
NEEDS AND RESOURCES AVAI LABLE FOR SUPPCORT OF SUCH CHI LDREN.

4. UPON MOTI ON BY THE DI STRI CT ATTORNEY OR THE ATTORNEY GENERAL, AS
THE CASE MAY BE, MADE UPON COMVENCEMENT OF OR AT ANY TI ME DURI NG THE
PENDENCY OF A FORFEI TURE ACTI ON, PURSUANT TO THE PROCEDURE SET FORTH IN
SUBDI VI SI ON  ONE OF SECTI ON SI X THOUSAND THREE HUNDRED ELEVEN OR SECTI ON
SI X THOUSAND THREE HUNDRED THI RTEEN OF THE CI VI L PRACTI CE LAW AND RULES,
THE COURT MAY | SSUE A TEMPORARY RESTRAINING ORDER OR A PRELI M NARY
I NJUNCTI ON PRCHI Bl TI NG THE DEFENDANT FROM RECEI VI NG ANY RI GHTS OR BENE-
FITS FROM THE APPROPRI ATE RETI REMENT SYSTEM A PRELI M NARY | NJUNCTI ON
MAY BE GRANTED WHERE THE COURT FI NDS THAT THERE | S A SUBSTANTI AL PROBA-
BILITY THAT THE DI STRI CT ATTORNEY OR ATTORNEY GENERAL WLL PREVAIL ON
THE |ISSUE OF FORFEITURE. NO SHONNG OF |RREPARABLE HARM SHALL BE
REQUI RED. THE COURT MAY NOT CONSI DER ON SUCH MOTI ON ANY | SSUES PRESENTED
TO THE COURT WH CH HEARD THE CRI M NAL ACTION I N WH CH THE DEFENDANT WAS
CONVICTED OR VWHCH ARISE QUT OF SUCH CRIMNAL ACTION AND MAY BE
PRESENTED ON APPEAL.

5. ALL DEFENDANTS I'N A FORFEI TURE ACTION BROUGHT PURSUANT TO TH'S
ARTI CLE SHALL HAVE THE RI GHT TO A HEARI NG

6. THE BURDEN OF PROOF SHALL BE UPON THE DI STRI CT ATTORNEY OR THE
ATTORNEY CGENERAL, AS THE CASE MAY BE, TO PROVE BY CLEAR AND CONVI NCI NG
EVI DENCE THE FACTS NECESSARY TO ESTABLI SH A CLAI M OF PENSI ON FORFEI TURE.
THE DI STRICT ATTORNEY OR THE ATTORNEY GENERAL MJUST, AT THE TIME OF THE
HEARI NG PROVE BY CLEAR AND CONVI NCI NG EVI DENCE THAT THE DEFENDANT KNOW
I NGLY AND | NTENTI ONALLY COW TTED THE COVERED CRI ME.

7. AT ANY TI ME DURI NG THE PENDENCY OF A FORFEI TURE ACTION, THE COURT
MAY DISM SS THE ACTION IF I T FINDS THAT SUCH RELI EF | S WARRANTED BY THE
EXI STENCE OF SOVE COWPELLI NG FACTOR, CONSI DERATI ON OR Cl RCUMSTANCE OR
OTHER | NFORVATI ON OR EVI DENCE WH CH DEMONSTRATES THAT SUCH FORFEI TURE
WOULD NOT' SERVE THE ENDS OF JUSTI CE. THE COURT MAY ORDER THAT SOVE OR
ALL OF THE FORFEITED PENSI ON BE PAID FOR THE BENEFI T OF ANY DEPENDENT
CHI LDREN AS JUSTI CE MAY REQUI RE, AFTER TAKING |NTO CONSIDERATION THE
FI NANCI AL NEEDS AND RESOURCES AVAI LABLE FOR SUPPORT OF SUCH CHI LDREN.
THE COURT SHALL | SSUE A VWRI TTEN DECI SI ON STATI NG THE BASI S FOR AN ORDER
| SSUED PURSUANT TO THI' S SUBDI VI SI ON.

8. UPON A FIND NG BY THE COURT THAT THE DEFENDANT HAS COW TTED A
COVERED CRI ME THAT | S RELATED TO THE PERFORMANCE OF OR FAILURE TO
PERFORM SUCH DEFENDANT'S OFFICIAL DUTIES AND RESPONSI BI LI TI ES AS AN
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ELECTED OFFI CI AL, AND A FINDING THAT THERE WAS CLEAR AND CONVI NCI NG
EVI DENCE THAT THE DEFENDANT - ELECTED OFFI Cl AL KNOW NGLY AND | NTEN-
TI ONALLY COW TTED THE COVERED FELONY CRI ME, THE COURT SHALL |SSUE AN
ORDER TO THE APPROPRIATE RETI REMENT SYSTEM FOR THE FORFEI TURE OF THE
DEFENDANT' S RI GHTS AND BENEFI TS AS A MEMBER OR RETI RED MEMBER OF SUCH
SYSTEM AND FOR THE RECOUPMENT OF ALL THE RETI REMENT BENEFI TS PAID TO THE
DEFENDANT. ALL ORDERS AND FI NDI NGS MADE BY THE COURT PURSUANT TO THI S
SECTI ON SHALL BE SERVED UPON THE CHI EF ADM NI STRATOR OF THE DEFENDANT' S
RETI REMENT SYSTEM

9. UPON A FI NAL DETERM NATI ON THAT REVERSES OR VACATES THE CONVI CTI ON
OR CONVI CTI ONS OF A COVERED CRI ME, THE MEMBER OR RETI RED MEMBER WHO HAS
FORFEI TED RETI REMENT RI GHTS AND BENEFI TS PURSUANT TO THI' S SECTI ON SHALL
HAVE SUCH RI GHTS AND BENEFI TS RETROACTI VELY RESTORED UPON APPLI CATI ON TO
THE COURT W TH JURI SDI CTI ON OVER THE FORFEI TURE ACTION, REGARDLESS OF
ANY TEMPORARY RESTRAI NI NG ORDER OR PRELI M NARY | NJUNCTI ON WHI CH MAY BE
OUTSTANDI NG OR ORDER WHI CH MAY HAVE BEEN | SSUED. SUCH COURT, UPON FI ND-
ING THAT SUCH A FI NAL DETERM NATI ON HAS OCCURRED, SHALL | SSUE AN ORDER
RETROACTI VELY RESTORI NG SUCH RI GHTS AND BENEFI TS, TOGETHER W TH SUCH
OTHER RELI EF DEEMED APPROPRI ATE.

10. EXCEPT AS OTHERW SE PROVI DED BY THI S ARTI CLE, THE CI VI L PRACTI CE
LAW AND RULES SHALL GOVERN THE PROCEDURE | N ACTI ONS COMMVENCED UNDER THI S
ARTI CLE, EXCEPT WHERE THE ACTION |S REGULATED BY ANY | NCONSI STENT
PROVI SI ONS HEREI N.

S 158. M SCELLANEQUS. THE REMEDI ES PROVI DED FOR I N THI S ARTI CLE ARE
NOT | NTENDED TO SUBSTI TUTE FOR, LIM T OR SUPERSEDE THE LAWUL AUTHORI TY
OF ANY PUBLI C OFFI CER, AGENCY OR OTHER PERSON TO ENFORCE ANY OTHER RI GHT
OR REMEDY PROVI DED FOR BY LAW

S 2. This act shall take effect on the ninetieth day after it shall
have becone a |law and shall only apply to acts comitted by elected
officials on or after such date.



