Co~NOoOUI~,WNE

STATE OF NEW YORK

9359
I N ASSEMBLY
( PREFI LED)
January 6, 2010

Introduced by M of A  GABRYSZAK -- read once and referred to the
Conmittee on Codes

AN ACT to anend the penal law, in relation to assault and reckless
endangernment by engaging in sexual conduct by persons who have
contracted HV

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 120.10 of the penal |aw, subdivision 4 as anmended
by chapter 791 of the |aws of 1967 and the cl osing paragraph as anended
by chapter 646 of the laws of 1996, is anended to read as foll ows:

S 120.10 Assault in the first degree.

A person is guilty of assault in the first degree when:

1. Wth intent to cause serious physical injury to another person, he
OR SHE causes such injury to such person or to a third person by neans
of a deadly weapon or a dangerous instrunent; or

2. Wth intent to disfigure another person seriously and permanently,
or to destroy, anputate or disable pernanently a nenber or organ of his
OR HER body, he OR SHE causes such injury to such person or to a third
person; or

3. Under circunstances evincing a depraved indifference to human life,
he OR SHE reckl essly engages in conduct which creates a grave risk of
death to another person, and thereby causes serious physical injury to
anot her person; or

4. In the course of and in furtherance of the comm ssion or attenpted
commission of a felony or of imrediate flight therefrom he OR SHE, or
anot her participant if there be any, causes serious physical injury to a
person other than one of the participants[.]; OR

5. SUCH PERSON HAS ACTUAL NOTI CE THAT HE OR SHE HAS TESTED POSITI VE
FOR HUMAN | MMUNCDEFI CI ENCY VIRUS (HI'V) AND HAS I N FACT CONTRACTED HV,
AND | NTENTI ONALLY OR, UNDER Cl RCUMSTANCES EVI NCI NG A DEPRAVED | NDI FFER-
ENCE TO HUMAN LI FE RECKLESSLY, ENGAGES I N SEXUAL CONDUCT W TH ANOTHER
PERSON, AND SUCH CONDUCT |S | NTENDED OR REASONABLY LI KELY TO TRANSM T
H V TO SUCH OTHER PERSON AND THEREBY TRANSM TS HI V TO SUCH OTHER PERSON

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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| T IS AN AFFI RVATI VE DEFENSE THAT SUCH OTHER PERSON KNEW THAT THE
DEFENDANT HAD TESTED POCSI TI VE FOR HI V, KNEW SUCH EXPOSURE COULD RESULT,
AND CONSENTED TO SUCH SEXUAL CONDUCT. FOR PURPCSES OF THI'S SUBDI VI SI ON,
" SEXUAL CONDUCT" SHALL MEAN " SEXUAL | NTERCOURSE", "ORAL SEXUAL CONDUCT",
OR "ANAL SEXUAL CONDUCT" AS THOSE TERMS ARE DEFI NED | N SECTI ON 130.00 OF
THI'S TI TLE.

Assault in the first degree is a class B fel ony.

S 2. Section 120.25 of the penal law is anended to read as foll ows:
S 120. 25 Reckl ess endangernment in the first degree.

A person is guilty of reckless endangernent in the first degree when[,
under] :

1. UNDER circunstances evincing a depraved indifference to human life,
he OR SHE recklessly engages in conduct which creates a grave risk of
death to another person[.]; OR

2. SUCH PERSON HAS ACTUAL NOTI CE THAT HE OR SHE HAS TESTED POCSITI VE
FOR HUMAN | MMUNCDEFI CI ENCY VIRUS (H'V) AND HAS | N FACT CONTRACTED HV,
AND | NTENTI ONALLY OR, UNDER Cl RCUMSTANCES EVI NCl NG A DEPRAVED | NDI FFER-
ENCE TO HUVAN LIFE RECKLESSLY, ENGAGES | N SEXUAL CONDUCT W TH ANOTHER
PERSON, AND SUCH CONDUCT | S | NTENDED OR REASONABLY LIKELY TO TRANSM T
HV TO SUCH OTHER PERSON. | T IS AN AFFI RVATI VE DEFENSE THAT SUCH OTHER
PERSON KNEW THAT THE DEFENDANT HAD TESTED PCSI TI VE FOR H'V, KNEW SUCH
EXPOSURE COULD RESULT, AND CONSENTED TO SUCH SEXUAL CONDUCT. FOR
PURPCSES OF THI' S SUBDI VI SI ON, " SEXUAL CONDUCT" SHALL MEAN " SEXUAL | NTER-
COURSE", "ORAL SEXUAL CONDUCT", OR "ANAL SEXUAL CONDUCT" AS THOSE TERMS
ARE DEFI NED I N SECTI ON 130.00 OF THI S TI TLE.

Reckl ess endangernent in the first degree is a class D felony.

S 3. This act shall take effect on the ninetieth day after it shall
have becone a | aw



