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STATE OF NEW YORK

9027
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
June 19, 2009

Introduced by M of A ORTIZ, GOTTFRIED -- read once and referred to the
Conmittee on Health

AN ACT to amend the public health law, in relation to requiring certain
restaurants and food service establishnents to post calorie value of
food items; and to amend a chapter of the |aws of 2009 anendi ng the
public health law relating to the posting of caloric value of food
itenms, as proposed in legislative bill nunmber A 2720-A, in relation to
requiring certain restaurant and food service establishnments to post
the caloric value of food itens

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 1352-d of the public health law, as added by a
chapter of the laws of 2009 anending the public health law relating to
the posting of caloric value of food itens, as proposed in |egislative
bill nunber A 2720-A, is relettered section 1352-e and anended to read
as foll ows:

S 1352-e. Caloric value. 1. The conmm ssioner is authorized and
directed to promulgate rules and regul ations requiring chain restaurants
or food service establishnents [subject to the provisions of section
thirteen hundred fifty-one of this title] to post calorie content val ues
for menu items as wusually prepared and offered for sale on standard
printed menus and nenu boards or food itens as wusually prepared and
offered for sale that are identified by tags or |abels placed in close
proximty to such food itens displayed for sale. The rules and regu-
| ations shall require such chain restaurants and food service establish-
ments to post the nunber of calories per nmenu item adjacent to such nenu
items on nmenu boards and nenus, and on food itemtags. Such infornmation
shall be listed clearly and conspi cuously, adjacent to or in close prox-
imty to the applicable nmenu or food itemso that it is clearly associ-
ated with such item and in a font and fornmat that is at |east as prom -
nent, in size and appearance, as that used to post either the nanme or
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price of the nmenu item and to post the range of calorie values show ng
the mninmmto maxi mum nunbers of calories for all flavors or varieties
that are listed as a single nenu item For conbi nations of different
food itenms listed or pictured as a single nenu item the range of cal o-
rie content values showing the mnimumto nmaxi rum nunbers of calories
for all conbinations of that nenu itemshall be listed on nenus and nenu
boards. If there is only one possible calorie total for the conbination,
then that total shall be listed on nenus and nenu boards. The comm s-
sioner shall develop regulations: (A) for the posting of calorie content
val ue information per serving for nmenu itens that are clearly intended
for serving nore than one individual; AND (B) TO PROVI DE FOR THE POSTI NG
OF CALORIE CONTENT VALUE | NFORVATI ON FOR ALCOHOLI C BEVERAGES BY TYPE.
Cal orie content values at drive-through wi ndows shall be displayed on
ei ther the drive-through nenu board, or on an adjacent stanchion visible
at, or prior to the point of ordering, so long as the calorie content
val ues are [as] clearly and conspi cuously posted on the stanchion adja-
cent to their respective nmenu itemnanes, [as] AND IN A FONT AND FORVAT
THAT IS AT LEAST AS PROM NENT, I N SIZE AND APPEARANCE, AS THAT USED TO
POCST the price or nmenu item][is] on the drive-through nenu board. The
commi ssi oner shall develop regulations to provide a tenporary waiver of
the provisions of this section for posting calorie content values on a
menu board or stanchion for a chain restaurant or food service estab-
lishment that is in the process of seeking approval froma city, town or
village for construction of such stanchions. This section shall not
apply to nmenu itens listed or food itens displayed for less than thirty
days in one calendar year. Nothing in this section shall prohibit any
restaurant or food establishnment fromproviding additional nutritiona
information for nenu itens or a disclaimer that there may be M NOR vari -
ations 1in actual calorie content because of variability in factors such
as ingredients, actual serving sizes and customer ordering preferences.

2. As used in this section "chain restaurant or food service estab-
lishment” shall nean a restaurant or food establishnent subject to the
provi sions of section thirteen hundred fifty-one of this title engaged
in the preparation, serving and sale of food or beverages or neals with
st andardi zed preparation, portion sizes and content intended for [public
consunption] | NDIVIDUAL PORTI ON SERVI CE, regardl ess of whether consunp-
tion takes place on or off the premi ses, that is one of at |east fifteen
such restaurants or establishnments doing busi ness nationally and operat -
ing under common ownership or control, or as franchised outlets of a
parent busi ness or doi ng busi ness under the sane trade nane and offering
predom nantly the sane nmenu itens on the same nenus or nmenu boards or
food items with food item tags or |abels. The provisions of this
section shall not apply to food establishnents that are |icensed under
article twenty-C of the agriculture and markets | aw except for sections
wi thin such licensed establishnents that have been determned by the
conmi ssioner to be chain restaurants or food service establishnments as
defined in this section.

3. [For purposes of this section, the conm ssioner or his duly author-
i zed agents or enployees who inspect restaurants and food service estab-
lishments shall only be required to determne that the calorie content
value listings required under this section are listed on the nmenu or
menu board. Such inspectors] A CHAIN RESTAURANT OR FOOD SERVI CE ESTAB-
LI SHVENT VI OLATES THE PROVISIONS OF THI'S SECTION | F THE RESTAURANT OR
FOOD SERVI CE ESTABLI SHVENT: (A) FAILS TO POST CALORI E CONTENT VALUES AS
REQU RED BY THIS SECTION, (B) FAILS TO OBTAIN CALORI E CONTENT VALUE
ANALYSES AND NMAI NTAI N DOCUMENTATI ON OF SUCH ANALYSES AS REQUI RED BY THI S
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SECTI ON; OR (C) KNOW NGLY OR RECKLESSLY LI STS ON MENUS, MENU BOARDS OR
FOOD | TEM TAGS CALORI E CONTENT VALUES THAT ARE MATERI ALLY | NCORRECT OR
M SLEADI NG. | NSPECTORS shall not be required to verify the accuracy of
the listings but the comm ssioner may request that chain restaurants and
food service establishnments provide docunmentation of the accuracy.

The comm ssioner shall develop regulations for such restaurants and
food service establishnents: (A to determne such calorie content
val ues using analysis such as nutrient databases, |aboratory testing or
ot her acceptabl e met hods of analysis; AND (B) TO MAI NTAIN DOCUVENTATI ON
OF SUCH ANALYSES. Not wi t hst andi ng the provisions of section thirteen
hundred fifty-three of this title, the penalty for a violation of this

section shall be linmted to the penalty set forth in section twelve of
this chapter
The provisions of this section shall preenpt the authority of any

county, <city, town or village to adopt and enforce additional |oca
| aws, ordi nances or regulations that are nore stringent than the stand-
ards set forth in this section and the rules and regul ati ons promnul gat ed
pursuant thereto[, including local Ilaws, ordinances or regulations
requiring] AND THAT REQUI RE nutrition information posting on nmenus or
menu boards or food itemtags.

S 2. Section 2 of a chapter of the laws of 2009, anending the public
health law relating to the posting of caloric value of food itens, as
proposed in legislative bill nunber A 2720-A, is anended to read as
fol | ows:

S 2. This act shall take effect one year after it shall have becone a
| aw; provided, however, that effective inmediately the comm ssioner of
health is authorized and directed to pronulgate any rule or regulation
or to take any other necessary action to ensure the tinely inplenenta-
tion of this act on its effective date[, and provided, further, that the
commi ssioner of health shall consult with nutrition and health profes-
sionals, representatives of restaurants or food service establishnments,
and consuners prior to promrulgating any such rule or regulation].

S 3. This act shall take effect imediately; provided that section one
of this act shall take effect on the sane date and in the sane manner as
a chapter of the laws of 2009 anending the public health law relating to
the posting of caloric value of food itens, as proposed in |egislative
bill nunber A 2720-A, takes effect.



