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STATE OF NEW YORK

8712
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
June 4, 2009

Introduced by M of A  GABRYSZAK -- read once and referred to the
Committee on Energy

AN ACT to anend the public authorities |aw and the econom c devel opnent
law, in relation to authorizing unall ocated expansi on and repl acenent
power and a percentage of relinquished or wthdrawmm expansion and
repl acenent power to be allocated for the purposes of western New York
econoni ¢ devel opnent fund benefits

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The openi ng paragraph of subdivision 13 of section 1005 of
the public authorities law, as amended by chapter 645 of the | aws of
2006, is anmended to read as foll ows:

Not wi t hst andi ng any ot her provision of lawto the contrary but subject
to the terns and conditions of federal energy regulatory comm ssion
licenses, to allocate or reallocate directly or by sale for resale, two
hundred fifty negawatts of firm Ni agara project hydroelectric power as
"expansi on power" and four hundred forty-five negawatts of firm N agara
proj ect hydroelectric power as "replacenent power" to businesses wthin
the state located within thirty mles of the N agara project, and four
hundred ni nety nmegawatts of firmand interruptible power fromthe Saint
Lawr ence- FDR project as "preservation power"” sold to businesses |ocated
within the counties of Jefferson, Saint Lawence and Franklin, provided
that the anount of expansion power allocated to businesses in Chautauqua
county on January first, nineteen hundred ei ghty-seven shall continue to
be allocated in such county and, provided further that up to seventy
nmegawatts of replacenent power, up to thirty-eight and six-tenths nega-
watts of preservation power fromthe Saint Law ence-FDR project which is
relinquished or wthdrawn after the effective date of chapter three
hundred thirteen of the laws of two thousand five which anmended this
subdivision and, for the period ending on Decenber thirty-first, two
t housand six, up to twenty nmegawatts of other power from the Saint

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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Lawr ence-FDR project which 1is unallocated as of the effective date of
chapter three hundred thirteen of the laws of two thousand five which
amended this subdivision, shall be allocated by the authority together
with such other funds of the authority as the trustees deem feasi bl e and
advisable for energy cost savings benefits AND FOR WESTERN NEW YORK
ECONOM C DEVELOPMENT FUND BENEFI TS pursuant to the [twelfth] ELEVENTH
undesi gnated paragraph of this section. Provi ded, however, that the
anmount of replacenent, preservation power, or the additional twenty
negawatts of Saint Lawence-FDR power for the period ending Decenber
thirty-first, two thousand six made avail abl e for such purpose, used for
energy cost savings benefits that are relinquished by or wwthdrawn from
a recipient thereof shall be offered by the authority proportionately
for a period of six nonths for reallocation to applicants who qualify
respectively for replacenent or preservation power allocations as
provided in this subdivision. If such power is not allocated within such
period it shall be allocated for the purpose of energy cost savings
benefits pursuant to subdivision (h) of section one hundred ei ghty-three
of the econom c devel opnent |law. The authority shall negotiate contracts
on reasonable terns and conditions to renew or extend every permanent
contract allocation of expansion power in effect on the effective date
of this subdivision and, to the extent consistent with such contracts,

the authority shall negotiate contracts on reasonable terns and condi-
tions to extend or renew all other allocations or allotnents of such
power in effect on such date. The authority shall negotiate contracts
on reasonable ternms and conditions to renew or extend for a period of at
|least five years every permanent contract allocation of replacenent
power in effect on the effective date of chapter three hundred thirteen
of the laws of tw thousand five which added this sentence and that
woul d expire by its ternms on or before the end of the initial federa

energy regulatory comm ssion license for the Niagara project; provided
that, in negotiating the terns and conditions of such contracts, the
authority may consider a business' conpliance with all current contrac-
tual obligations, including enploynent and power usage commitnents.

Contracts entered into pursuant to this subdivision shall contain
reasonabl e provisions providing for the partial or conplete wthdrawal

of the power in the event the recipient fails to maintain nmutually
agreed | evel s of enploynent, investnent, and power utilization. Expan-
sion or replacenent power relingquished by businesses or wthdrawn by the
authority shall be allocated directly or by sale for resale by the
authority to businesses within the state located within thirty mles of
the N agara project provided, that the PROCEEDS FROM THE SALE OF SUCH
UNALLOCATED AND ALLOCATED, BUT RELI NQUI SHED OR W THDRAWN EXPANSI ON OR
REPLACEMENT POWER, AS SHALL BE DETERM NED BY THE TRUSTEES, SHALL BE
ALLOCATED FOR THE PURPCOSES OF WESTERN NEW YORK ECONOM C DEVELOPMENT FUND
BENEFI TS PURSUANT TO THE ELEVENTH UNDESI GNATED PARAGRAPH OF THI'S
SECTI ON. PROCEEDS TO SUCH WESTERN NEW YORK ECONOM C DEVELOPMENT FUND
SHALL NOT PRECLUDE THE AUTHORI TY FROM ALLOCATI NG EXPANSI ON OR REPLACE-
MENT POAER TO ELI G BLE COVPANI ES UNDER THE PROVI SIONS OF THI S SECTI ON

THE anmount of power allocated to businesses in Chautauqua county on
January first, nineteen hundred ei ghty-seven shall be allocated in such
county. Preservation power that is relinquished by businesses or wth-
drawn by the authority shall be allocated directly or by sale for resale
by the authority wthin the counties of Jefferson, Saint Lawence and
Franklin. Allocations nade pursuant to this paragraph shall be nade in
accordance wth criteria established by the trustees. Such criteria
shal | address the expansion of industry and enpl oynent pursuant to para-
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graph (a) of this subdivision and the revitalization of existing indus-
try pursuant to paragraph (b) of this subdivision.

S 2. The el eventh undesi gnat ed paragraph of section 1005 of the public
authorities |law, as amended by section 7 of part U of chapter 59 of the
| aws of 2006, is anended to read as foll ows:

The authority is authorized to allocate up to seventy negawatts of
unal | ocated power fromthe Niagara project sold prior to the effective
date of this paragraph as replacenent power, up to thirty-eight and
six-tenths negawatts of preservation power fromthe Saint Law ence-FDR
project which is relinquished or withdrawn after the effective date of
this paragraph, and for the period ending on Decenber thirty-first, two
t housand six, up to an additional twenty negawatts of power from the
Sai nt Lawr ence- FDR project which is unallocated as of the effective date
of this paragraph, for sale into the whol esal e market, the net earnings
fromwhich and such other funds of the authority as deened feasible and
advisable by the trustees, shall be used for energy cost savi ngs bene-
fits. Such energy cost savings benefits shall be made upon recomenda-
tion of +the economc developnent power allocation board, pursuant to
subdi vi sion (h) of section one hundred eighty-three of the econonc
devel opment law. THE AUTHORITY |S AUTHORI ZED TO ALLOCATE UNALLOCATED
EXPANSI ON AND REPLACEMENT POWER FROM THE N AGARA PRQIECT, AND RELIN
QUI SHED OR W THDRAVWN EXPANSI ON AND REPLACEMENT POVWER, FOR SALE | NTO THE
VHOLESALE MARKET, THE NET EARNI NGS FROM WHI CH AND SUCH OTHER FUNDS OF
THE AUTHORI TY AS DEEMED FEASI BLE AND ADVI SABLE BY THE TRUSTEES, SHALL BE
USED FOR WESTERN NEW YORK ECONOM C DEVELOPMENT FUND BENEFI TS. SUCH WEST-
ERN NEW YORK ECONOM C DEVELOPMENT FUND BENEFI TS SHALL BE MADE UPON
RECOVMENDATI ON OF THE WESTERN NEW YORK ADVI SORY GROUP, AS ESTABLI SHED
UNDER " MEMORANDUM OF UNDERSTANDI NG REGARDI NG WESTERN NEW YORK HYDROPOW
ER' AGREED TO BY THE AUTHORI TY ON OCTOBER TWENTY- SECOND, TWDO THOUSAND
THREE, PURSUANT TO SUBDI VI SION (1) OF SECTI ON ONE HUNDRED EI GHTY- THREE
OF THE ECONOM C DEVELOPMENT LAW For purposes of this paragraph, the
term net earnings shall nean any excess of revenues earned fromthe sale
of such power allocated to the wholesale nmarket fromthe N agara and
Sai nt Law ence- FDR projects over the revenues that would have been
recei ved had such firm power been allocated and sold on a firmbasis by
the authority prior to the effective date of this paragraph.

S 3. Section 183 of the econonm c devel opnent |aw is anmended by adding
a new subdivision (i) to read as foll ows:

(1) 1. THE WESTERN NEW YORK ADVI SORY GROUP SHALL SOLICI T APPLI CATI ONS
FOR AND MAKE RECOMMENDATI ONS FOR APPROVAL OF WESTERN NEW YORK ECONOM C
DEVELOPMENT FUND BENEFITS |IN AMOUNTS MADE AVAI LABLE PURSUANT TO THE
ELEVENTH UNDESI GNATED PARAGRAPH OF SECTION ONE THOUSAND FIVE OF THE
PUBLI C AUTHORI TI ES LAW

2. ELIG BLE PROIECTS SHALL | NCLUDE PRQIECTS PROPOSED BY ENTI TI ES FROM
THE PUBLIC, PRIVATE OR NOT-FOR-PROFIT SECTORS LOCATED WTH N A
TH RTY-M LE RADIUS OF THE N AGARA PONER PLANT PRQIECT THAT DEVELOP OR
MANAGE ECONOM C DEVELOPMENT PRQIECTS THAT HAVE | DENTI FI ED THE ULTI MATE
SITE OR USER OF SUCH ECONOM C DEVELOPMENT FUND BENEFI TS. ELI A BLE
PRQJECTS SHALL BE PROPOSED BY ENTI TI ES THAT ARE CUSTOVERS SERVED UNDER
THE PONER AUTHORI TY OF THE STATE OF NEW YORK' S HI GH LOAD FACTOR, ECONOW
| C DEVELOPMENT POWMER AND OTHER BUSI NESS CUSTOVERS SERVED BY POLI Tl CAL
SUBDI VI SI ONS OF THE STATE AUTHORI ZED BY LAW TO ENGAGE IN THE DI STRI B-
UTI ON OF ELECTRI C PONER THAT WERE AUTHORI ZED TO BE SERVED BY THE AUTHOR-
I TY' S FORVER JAMES A. FI TZPATRI CK NUCLEAR POWNER PLANT

3. EACH APPLI CATI ON FOR A WESTERN NEW YORK ECONOM C DEVELOPMENT FUND
BENEFI T SHALL BE EVALUATED UNDER CRI TERI A ADOPTED BY THE WESTERN NEW
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YORK ADVI SORY GROUP, I N CONSULTATION WTH THE PONER AUTHORI TY OF THE
STATE OF NEW YORK, WH CH CRI TERI A SHALL BE DESI GNED TO PROMOTE ECONOM C
DEVELOPMENT, MAINTAIN AND DEVELOP JOBS, AND ENCOURAGE NEW CAPI TAL
| N\VESTMENT THROUGHOUT THE STATE OF NEW YORK. SUCH CRI TERI A SHALL ADDRESS
BUT NEED NOT BE LIM TED TO

(A) THE OVERALL ECONOM C | MPACT OF THE APPLI CANT I N TERVS OF THE
NUMBER OF JOBS TO BE CREATED OR RETAI NED, AVERAGE ANNUAL PAYROLL, CAPI -
TAL | NVESTMENT AND USE OF NEW YORK STATE SUPPLI ERS;

(B) THE LIKELIHOOD THAT IN THE ABSENCE OF APPROVAL OF A VWESTERN NEW
YORK ECONOM C DEVELOPMENT FUND BENEFIT, THE APPLICANT WOULD CLOSE,
CONTRACT OR RELOCATE QOUTSI DE THE STATE OF NEW YORK;

(© THE APPLICANT'S COWPLI ANCE WTH THE COWM TMENT TO RETAI N AND/ OR
CREATE JOBS CONTAINED IN I TS PRI OR POAER CONTRACT W TH THE POWER AUTHOR-
| TY OF THE STATE OF NEW YORK;

(D) THE EXTENT TO WHI CH A WESTERN NEW YORK ECONOM C DEVELOPMENT FUND
BENEFI T WLL AFFECT THE OVERALL PRODUCTI VI TY OR COVPETI TI VENESS OF THE
APPLI CANT' S BUSI NESS AND | TS EXI STI NG EMPLOYMENT W THI N THE STATE; AND

(E) THE OVERALL | MPACT OF THE PRQJIECT IN TERMS OF THE ECONOM C VI ABI L-
| TY OF | DENTI FI ED ULTI MATE SI TE OR USER | NCLUDI NG THE PRQJECT'S ABILITY
TO |INDUCE ADDI TIONAL COWERCI AL ACTIVITY ON THE SITE, REVI TALI ZE AN
URBAN AREA, AND | TS COWPLI ANCE W TH REG ONAL DEVELOPMENT PLANS.

4. APPLI| CATI ONS FOR A VESTERN NEW YORK ECONOM C DEVELOPMENT FUND BENE-
FIT SHALL BE IN THE FORM AND CONTAIN SUCH | NFORVATION, EXH BITS AND
SUPPORTI NG DATA AS THE BOARD MAY PRESCRI BE. THE WESTERN NEW YORK ADVI -
SORY GROUP SHALL REVI EW THE APPLI CATI ONS RECEI VED AND SHALL DETERM NE
THE APPLI CATI ONS WHI CH BEST MEET THE CRI TERI A ESTABLI SHED FOR THE BENE-
FITS PURSUANT TO THI'S SUBDI VI SION AND | T SHALL RECOWEND SUCH APPLI CA-
TIONS TO THE PONER AUTHORI TY AND THE STATE OF NEW YORK W TH SUCH TERMS
AND CONDI TIONS AS | T DEEMS APPROPRI ATE. SUCH TERVMS AND CONDI TI ONS SHALL
| NCLUDE REASONABLE PROVI SI ONS PROVIDING FOR THE PARTIAL OR COWLETE
W THDRAWAL OF THE WESTERN NEW YORK ECONOM C DEVELOPMENT FUND BENEFI T I N
THE EVENT THAT THE RECI PI ENT FAILS TO MAINTAIN MJTUALLY AGREED UPON
COW TMENTS THAT MAY |INCLUDE, BUT ARE NOT LIM TED TO, | NFRASTRUCTURE
PRQJIECT COVPLETI ON. RECOMVENDATI ON FOR APPROVAL OF A WESTERN NEW YORK
ECONOM C DEVELOPMENT FUND BENEFI T SHALL QUALI FY AN APPLI CANT TO RECEI VE
A VESTERN NEW YORK ECONOM C DEVELOPMENT FUND BENEFIT FROM THE POAER
AUTHORI TY OF THE STATE OF NEW YORK PURSUANT TO THE TERMS AND CONDI Tl ONS
OF THE RECOMVENDATI ON.

5. THE TRANSFER OF A WESTERN NEW YORK ECONOM C DEVELOPMENT FUND BENE-
FIT SHALL BE PROH Bl TED UNLESS SPECI FI CALLY APPROVED BY THE WESTERN NEW
YORK ADVI SORY GROUP AS CONSI STENT W TH THE CRI TERI A ESTABLI SHED PURSUANT
TO TH S PARAGRAPH. ANY TRANSFER WHICH OCCURS W THOUT SUCH ADVI SORY
GROUP'S APPROVAL SHALL BE |NVALID AND SUCH TRANSFER MAY SUBJECT THE
RECI PI ENT TO REVOCATI ON OF | TS BENEFI T AND MODI FI CATI ON OR REVOCATI ON OF
| TS CONTRACT.

S 4. This act shall take effect imediately, provided that the anend-
nments to section 183 of the econom c devel opnent | aw nade by section
three of this act shall not affect the expiration of such section and
shall be deened to expire therewth.



