Co~NOoOUI~,WNE

STATE OF NEW YORK

8178
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
May 6, 2009

Introduced by M of A AUBRY -- read once and referred to the Commttee
on Judiciary

AN ACT to anend the donestic relations |aw and the famly court act, in
relation to allow ng nodification of child support orders or judgments
for persons whose incone has been reduced due to incarceration

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph b of subdivision 9 of part B of section 236 of
the domestic relations |aw, as amended by chapter 354 of the | aws of
1993, is amended to read as foll ows:

b. Upon application by either party, the court may annul or nodify any
prior order or judgnment as to mai ntenance or child support, upon a show
ing of the recipient's inability to be self-supporting or a substantia
change 1in circunstance or term nation of child support awarded pursuant
to section two hundred forty of this article, including financial hard-
shi p. FOR THE PURPOSES OF MODI FI CATI ON OF ANY PRI OR ORDER OR JUDGVENT
OF CHI LD SUPPORT, THE COURT MAY, |IN I TS DI SCRETI ON, CONSI DER A REDUCTI ON
I N | NCOVE DUE TO | NCARCERATI ON TO BE A SUBSTANTI AL CHANGE |IN Cl RCUM
STANCES PROVI DED SUCH | NCARCERATI ON | S NOT THE RESULT OF THE NON- PAYMENT
OF CH LD SUPPORT OR AN OFFENSE AGAI NST THE CUSTODI AL PARENT OR CHI LD
VWH CH | S THE SUBJECT OF THE ORDER OR JUDGVENT. Were, after the effec-
tive date of this part, a separation agreenent remains in force no
nodi fication of a prior order or judgnment incorporating the terns of
said agreenment shall be nmade as to nmaintenance wthout a show ng of
extrene hardship on either party, in which event the judgnment or order
as nodified shall supersede the ternms of the prior agreenent and judg-
ment for such period of time and under such circunstances as the court
determ nes. Provided, however, that no nodification or annul ment shal
reduce or annul any arrears of child support which have accrued prior to
the date of application to annul or nodify any prior order or judgnent
as to child support. The court shall not reduce or annul any arrears of
mai nt enance whi ch have been reduced to final judgnment pursuant to
section two hundred forty-four of this [chapter] ARTICLE. No ot her
arrears of mai ntenance which have accrued prior to the nmaking of such
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application shall be subject to nodification or annul ment unless the
defaul ting party shows good cause for failure to make application for
relief from the judgnment or order directing such paynent prior to the
accrual of such arrears and the facts and circunstances constituting
good cause are set forthin a witten nenorandum of decision. Such
nodi fication nmay increase maintenance or child support nunc pro tunc as
of the date of application based on newly discovered evidence. Any
retroacti ve anount of nmintenance, or child support due shall, except as
provided for herein, be paid in one sumor periodic sunms, as the court
directs, taking into account any tenporary or partial paynents which
have been made. Any retroactive anmount of child support due shall be
support arrears/past due support. In addition, such retroactive child
support shall be enforceable in any manner provided by | aw incl uding,
but not limted to, an execution for support enforcenment pursuant to
subdivision (b) of section fifty-two hundred forty-one of the civil
practice |aw and rules. Wien a child receiving support is a public
assi stance recipient, or the order of support is being enforced or is to
be enforced pursuant to section one hundred el even-g of the socia
services law, the court shall establish the ambunt of retroactive child
support and notify the parties that such amount shall be enforced by the
support collection unit pursuant to an execution for support enforcenent
as provided for in subdivision (b) of section fifty-two hundred forty-
one of the civil practice law and rules, or in such periodic paynents as
woul d have been aut horized had such an execution been issued. 1In such
case, the court shall not direct the schedul e of repaynent of retroac-
tive support. The provisions of this subdivision shall not apply to a
separation agreenent nade prior to the effective date of this part.

S 2. Section 451 of the famly court act, as amended by chapter 533 of
the laws of 1999, is anended to read as foll ows:

S 451. Continuing jurisdiction. Except as provided in article five-B
of this act, the court has continuing jurisdiction over any support
proceedi ng brought under this article until its judgment is conpletely
satisfied and may nodify, set aside or vacate any order issued in the
course of the proceedi ng, provided, however, that the nodification, set
asi de or vacatur shall not reduce or annul child support arrears accrued
prior to the making of an application pursuant to this section. FOR THE
PURPCSES OF MODI FICATION OF ANY PRIOR ORDER OR JUDGMENT OF CHILD
SUPPORT, THE COURT MAY, IN ITS DI SCRETION, CONSIDER A REDUCTION IN
| NCOVE DUE TO | NCARCERATI ON TO BE A SUBSTANTI AL CHANGE | N Cl RCUMSTANCES
PROVI DED SUCH | NCARCERATION IS NOT THE RESULT OF THE NON- PAYMENT OF
CHI LD SUPPORT OR AN OFFENSE AGAI NST THE CUSTODI AL PARENT OR CHI LD WHI CH
IS THE SUBJECT OF THE ORDER OR JUDGMVENT. The court shall not reduce or
annul any other arrears unless the defaulting party shows good cause for
failure to make application for relief from the judgnent or order
di recting paynent prior to the accrual of the arrears, in which case the
facts and circunstances constituting such good cause shall be set forth
in a witten nmenorandum of decision. A nodification may increase support
paynments nunc pro tunc as of the date of the initial application for
support based on newy discovered evidence. Any retroactive anmount of
support due shall be paid in one |lunp sumor periodic suns, as the court
directs, taking into account any anount of support which has been paid.
Upon an application to nodify, set aside or vacate an order of support,
no hearing shall be required unless such application shall be supported
by affidavit and other evidentiary material sufficient to establish a
prima facie case for the relief requested.

S 3. This act shall take effect imediately.



