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STATE OF NEW YORK

7953
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
April 29, 2009

Introduced by M of A LENTOL -- (at request of the D vision of
Probati on and Correctional Alternatives) -- read once and referred to
the Committee on Codes

AN ACT to amend the crimnal procedure |law and the penal law, in
relation to restitution and reparation

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 5 of section 420.10 of the crimnal procedure
| aw, as separately anended by chapters 233 and 506 of the |laws of 1985,
the second undesi gnated paragraph as anended by chapter 618 of the | aws
of 1992, is anended to read as foll ows:

5. Application for resentence. In any case where the defendant is
unable to pay a fine[,] OR MAKE PAYMENT OF restitution or reparation
i nposed by the court, he OR SHE may at any tinme apply to the court for
resentence. In such case, if the court Is satisfied that the defendant
is unable to pay the fine, restitution or reparation it rmnust:

(a) Adjust the terns of paynent; or

(b) Lower the amount of the fine[, restitution or reparation]; or

(c) Wiere the sentence consists of probation or inprisonnent and a
fine[, restitution or reparation], revoke the portion of the sentence
i mposing the fine[, restitution or reparation]; or

(d) Revoke the entire sentence inposed and resentence the defendant.
Upon such resentence the court nay inpose any sentence it originally
coul d have i nposed, except that the amount of any fine[, restitution or
reparation] inposed may not be in excess of the anmount the defendant is
abl e to pay AND RESTI TUTI ON OR REPARATI ON SHALL CONTI NUE. IN NO EVENT
SHALL A DEFENDANT BE | NCARCERATED BECAUSE HE OR SHE |I'S UNABLE TO PAY
RESTI TUTI ON OR REPARATI ON AS ORDERED THROUGH NO FAULT OF HHS OR HER OWN
OR |F THE DEFENDANT HAS MADE A GOOD FAI TH EFFORT TO COWPLY W TH THE
RESTI TUTI ON OR REPARATI ON ORDER

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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In any case where the defendant applies for resentencing with respect
to any condition of the sentence relating to PAYMENT OF restitution or
reparation the court nust order that notice of such application and a
reasonabl e opportunity to be heard be given to the person or persons
given notice pursuant to subdivision one of this section. If the court
grants the defendant's application by changing the original order for
restitution or reparation in any nmanner, the court nust place the
reasons therefor on the record.

For the purposes of this subdivision, the court shall not determ ne
that the defendant is unable to pay the fine, OR MAKE PAYMENT OF resti -
tution or reparation ordered solely because of such defendant's incar-
ceration but shall consider all the defendant's sources of incone
i ncluding, but not limted to, noneys in the possession of an innate at
the time of his adm ssion into such facility, funds earned by himin a
work rel ease programas defined in subdivision four of section one
hundred fifty of the correction law, funds earned by himas provided for
in section one hundred ei ghty-seven of the correction | aw and any ot her
funds received by himor on his behalf and deposited wth the super-
i ntendent or the nunicipal official of the facility where the person is
confi ned.

S 2. Subdivision 6 of section 420.10 of the crimnal procedure law is
anmended by addi ng a new paragraph (c) to read as foll ows:

(© NOTW THSTANDI NG ANY OTHER PROVI SION OF LAW A RESTI TUTI ON ORDER
| MPOSED AS PART OF ANY DI SPCSI TI ON AUTHORI ZED BY THIS CHAPTER AND THE
PENAL LAW SHALL REMAIN I N EFFECT UNTIL THE AMOUNT OF MONI ES OAED TO THE
VICTIM 1S FULLY SATI SFI ED UNLESS THE UNDERLYI NG CONVI CTI ON W TH RESPECT
TO THE DI SPOSI TI ON HAS BEEN REVERSED OR VACATED, EXCEPT ANY VACATURE OF
A CONVICTI ON  PURSUANT TO ARTI CLE SEVEN HUNDRED TWENTY OF TH S CHAPTER.
VHENEVER ANY DI SPOSI TION | S REVOKED AND A DEFENDANT |S RESENTENCED OR
VHERE A DI SPCSITION | S OTHERW SE TERM NATED PURSUANT TO SECTI ON 410. 90
OF TH S CHAPTER, THE DEFENDANT SHALL NOT BE RELIEVED OF H'S OR HER
RESPONSI BI LI TY TO COWLY W TH ANY RESTI TUTI ON ORDER PREVI QUSLY | MPOSED
BY A COURT OF COVPETENT JURI SDI CTI ON THAT APPLI ES TO THE DEFENDANT UNTI L
THE RESTI TUTI ON ORDER | S FULLY SATI SFI ED. THESE PROVI SI ONS SHALL APPLY
TO ANY |INVATE RELEASED PURSUANT TO SECTI ON 70.40 OF THE PENAL LAW OR
SECTI ON TWD HUNDRED FI FTY-NI NE-| OF THE EXECUTI VE LAW OR ANY | NDI VI DUAL
VWHO HAS COWPLETED HI'S OR HER DI SPCSI TION. NOTHING IN THI' S SECTI ON SHALL
PROHI BI T THE | NTERCEPTI ON OF TAX RETURNS, LOTTERY EARNI NGS OR ANY JUDG
MENT AWARDED TO THE DEFENDANT OR | NDI VI DUAL TO SATI SFY THE AMOUNT OF
RESTI TUTI ON OAED TO THE VI CTI M OF AN OFFENSE, EXCEPT ANY CHI LD SUPPORT
OBLI GATI ONS AS AUTHORI ZED BY A COURT WHI CH ARE OWNED BY THE DEFENDANT OR
| NDI VI DUAL AND ARE | N ARREARS. | N NO EVENT SHALL A DEFENDANT BE | NCAR-
CERATED BECAUSE HE OR SHE IS UNABLE TO PAY RESTI TUTI ON AS ORDERED
THROUGH NO FAULT OF H'S OR HER OMN OR | F THE DEFENDANT HAS MADE A GOOD
FAl TH EFFORT TO COWLY W TH A RESTI TUTI ON ORDER

S 3. Section 60.27 of the penal law is anmended by addi ng two new
subdi visions 2-a and 2-b to read as foll ows:

2-A. NOTW THSTANDI NG ANY OTHER PROVI SION OF LAW A RESTI TUTI ON ORDER
| MPOSED AS PART OF ANY DI SPCSI TI ON AUTHORI ZED BY THE CRI M NAL PROCEDURE
LAW AND TH S CHAPTER, SHALL REMAIN I N EFFECT UNTIL THE AMOUNT OF MONI ES
ONED TO THE VICTIMIS FULLY SATI SFI ED UNLESS THE UNDERLYI NG CONVI CTI ON
W TH RESPECT TO THE DI SPCSI TI ON HAS BEEN REVERSED OR VACATED, EXCEPT ANY
VACATURE OF A CONVI CTI ON PURSUANT TO ARTI CLE SEVEN HUNDRED TWENTY OF THE
CRIM NAL PROCCEDURE LAW WHENEVER ANY DISPCSITION IS REVOKED AND A
DEFENDANT | S RESENTENCED OR WHERE A DI SPOSI TI ON | S OTHERW SE TERM NATED
PURSUANT TO SECTI ON 410.90 OF THE CRIM NAL PROCEDURE LAW THE DEFENDANT
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SHALL BE REQU RED TO COWLY WTH ANY RESTITUTI ON ORDER PREVI QUSLY
| MPOSED BY A COURT OF COMPETENT JURI SDI CTI ON THAT APPLI ES TO THE DEFEND-
ANT UNTIL THE RESTI TUTION ORDER IS FULLY SATISFIED. THESE PROVI SI ONS
SHALL APPLY TO ANY | NVATE RELEASED PURSUANT TO SECTION 70.40 OF TH' S
TI TLE OR SECTI ON TWO HUNDRED FI FTY-NI NE-1 OF THE EXECUTI VE LAW OR ANY
I NDI VIDUAL WHO HAS COWPLETED H'S OR HER DI SPOSI TION. NOTHI NG IN THI' S
SECTI ON SHALL PROHI BI T THE | NTERCEPTI ON OF TAX RETURNS, LOTTERY EARNI NGS
OR ANY JUDGVENT AWARDED TO THE DEFENDANT OR I NDI VIDUAL TO SATISFY THE
AMOUNT OF RESTITUTION OWED, EXCEPT ANY CHI LD SUPPORT OBLI GATI ONS AS
AUTHORI ZED BY A COURT WHI CH ARE OAED BY THE DEFENDANT OR | NDI VI DUAL  AND
ARE | N ARREARS. I N NO EVENT SHALL A DEFENDANT BE | NCARCERATED BECAUSE
HE OR SHE IS UNABLE TO PAY RESTI TUTI ON AS ORDERED THROUGH NO FAULT OF
HS OR HER OM OR |F THE DEFENDANT HAS MADE A GOOD FAI TH EFFORT TO
COWPLY W TH A RESTI TUTI ON ORDER.

2-B. THE COURT SHALL TRANSM T A COPY OF ANY RESTI TUTI ON ORDER | MPCSED
BY A CRIM NAL COURT TO THE CRI ME VI CTI M5 BOARD.

S 4. Paragraph (g) of subdivision 2 of section 65.10 of the penal |aw,
as anended by chapter 618 of the laws of 1992, is anmended to read as
fol | ows:

(g) Make restitution of the fruits of his or her offense or make repa-
ration, [in an anount he can afford to pay,] for the actual out-of-pock-
et | oss caused thereby. Wen restitution or reparation is a condition of
the sentence, the court shall fix the anmount thereof, the manner of
performance[, specifically state the date when restitution is to be paid
in full prior to the expiration of the sentence of probation] and may
establish provisions for the early termnation of a sentence of
probation or conditional discharge pursuant to the provisions of subdi-
vision three of section 410.90 of the crimnal procedure |law after the
restitution and reparation part of a sentence of probation or condi-
ti onal discharge has been satisfied. The court shall provide that in the
event the person to whomrestitution or reparation is to be nade dies
prior to the conpletion of said restitution or reparation, the remaining
paynments shall be nade to the estate of the deceased.

S 5. This act shall take effect on the sixtieth day after it shall
have becone a | aw



