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STATE OF NEW YORK

7908-- A
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
April 28, 2009

Introduced by M of A BING -- read once and referred to the Commttee
on Ways and Means -- conmittee discharged, bill anended, ordered
reprinted as anmended and reconmtted to said comrttee

AN ACT to anend the tax law, in relation to an i nvestnent tax credit

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subparagraph (i) of paragraph (b) of subdivision 12 of
section 210 of +the tax law, as anended by chapter 637 of the | aws of
2008, is anmended to read as foll ows:

(i) Acredit shall be allowed under this subdivision with respect to
tangi bl e personal property and other tangible property, including build-
ings and structural conponents of buildings, which are: depreciable
pursuant to section one hundred sixty-seven of the [internal revenue
code] |INTERNAL REVENUE CODE, have a useful |ife of four years or nore,
are acquired by purchase as defined in section one hundred seventy-nine
(d) of the [internal revenue code] | NTERNAL REVENUE CODE, have a situs
inthis state and are (A) principally used by the taxpayer in the
production of goods by nmanufacturing, processing, assenbling, refining,
m ning, extracting, farmng, agriculture, horticulture, floriculture,
viticulture or conmercial fishing, (B) industrial waste treatnent facil-
ities or air pollution control facilities, used in the taxpayer's trade
or business, (C) research and devel opnment property, (D) principally used
in the ordinary course of the taxpayer's trade or business as a broker
or dealer in connection with the purchase or sale (which shall include
but not be limted to the issuance, entering into, assunption, offset,
assignment, termination, or transfer) of stocks, bonds or other securi-
ties as defined in section four hundred seventy-five (c)(2) of the
Internal Revenue Code, or of comodities as defined in section four
hundred seventy-five (e) of the Internal Revenue Code, (E) principally
used in the ordinary course of the taxpayer's trade or business of
provi di ng i nvest nent advi sory services for a regul ated i nvestnent conpa-
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ny as defined in section eight hundred fifty-one of the Internal Revenue
Code, or lending, loan arrangenent or Jloan origination services to
custoners in connection with the purchase or sale (which shall include
but not be limted to the issuance, entering into, assunption, offset,
assignment, termnation, or transfer) of securities as defined in
section four hundred seventy-five (c)(2) of the Internal Revenue Code,
(E-1) PRINCI PALLY USED I N THE ORDI NARY COURSE OF THE TAXPAYER S TRADE OR
BUSI NESS OF PROVI DI NG | NVESTMENT ADVI SORY SERVI CES, OR THE SERVICE OF
MANAG NG | NVESTMENT PORTFCLI OS TO ACHI EVE SPECI FI C | NVESTMENT OBJECTI VES
FOR ACCOUNTS OVER ONE M LLI ON DOLLARS OF ACCREDI TED | NVESTORS (AS THAT
TERM IS DEFINED I N RULE 501 OF REGULATION D OF THE SECURITIES ACT OF
1933), | F THE TAXPAYER SATI SFI ES THE FOLLOW NG CRI TERI A: (1) THE TAXPAY-
ER I S A REGULATED BROKER OR DEALER OR AN AFFI LI ATE OF A REGULATED BROKER
OR DEALER, (Il) THE TAXPAYER |S REG STERED AS AN | NVESTMENT ADVI SER
UNDER SECTI ON TWO HUNDRED THREE OF THE | NVESTMENT ADVI SER ACT OF 1940,
AS AMENDED, AND (I11) AT LEAST ONE CLI ENT OF THE TAXPAYER IS A REGULATED
| NVESTMENT COWVPANY AS DEFI NED | N SECTI ON El GHT HUNDRED FI FTY- ONE OF THE
| NTERNAL REVENUE CODE THAT HAS ASSETS I N EXCESS OF ONE HUNDRED M LLI ON
DOLLARS, (F) principally used in the ordinary course of the taxpayer's
busi ness as an exchange registered as a national securities exchange
within the neaning of sections 3(a)(l) and 6(a) of the Securities
Exchange Act of 1934 or a board of +trade as defined in section
1410(a) (1) of the New York Not-for-Profit Corporation Law or as an enti -
ty that is wholly owned by one or nore such national securities
exchanges or boards of trade and that provides automation or technica

services thereto, or (G principally used as a qualified film production
facility including qualified filmproduction facilities having a situs
in an enpire zone designated as such pursuant to article eighteen-B of
t he general municipal |aw, where the taxpayer is providing three or nore
services to any qualified filmproduction conpany using the facility,
i ncludi ng such services as a studio lighting grid, |lighting and grip
equi pnrent, nulti-line phone service, broadband information technol ogy
access, industrial scale electrical capacity, food services, security
services, and heating, ventilation and air conditioning. For purposes of
clauses (D), (E), (E-1) and (F) of this subparagraph, property purchased
by a taxpayer affiliated wth a regul ated broker, dealer, registered
i nvest ment advi ser, national securities exchange or board of trade, is
allowed a credit under this subdivision if the property is used by its
affiliated regul ated broker, dealer, registered I1nvestnent adviser,
national securities exchange or board of trade in accordance with this
subdi vi si on. For purposes of determining if the property is principally
used in qualifying uses, the uses by the taxpayer described in clauses
(D [and], (E), AND (E-1) of this subparagraph mnay be aggregated. In
addition, the wuses by the taxpayer, its affiliated regul ated broker,
deal er, and regi stered I nvestnent adviser under [either or both] ANY of
those clauses may be aggregat ed. Provi ded, however, a taxpayer shal

not be allowed the credit provided by clauses (D), (E), (E-1) and (F) of
t hi s subparagraph unless (I) eighty percent or nore of +the enployees
performng the admnistrative and support functions resulting fromor
related to the qualifying uses of such equipnent are located in this
state or (lIl1) the average nunber of enpl oyees that performthe adm nis-
trative and support functions resulting fromor related to the qualify-
ing uses of such equipnment and are located in this state during the
taxabl e year for which the credit is clained is equal to or greater than
ninety-five percent of the average nunber of enployees that perform
these functions and are located in this state during the thirty-six
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nont hs i medi ately preceding the year for which the credit is clained,
or (Ill) the nunber of enployees located in this state during the taxa-
ble year for which the credit is clainmed is equal to or greater than
ninety percent of the nunber of enployees located in this state on
Decenber thirty-first, nineteen hundred ninety-eight or, if the taxpayer

was not a cal endar year taxpayer in nineteen hundred ninety-eight, the
last day of its first taxable year ending after Decenber thirty-first,
ni net een hundred ninety-eight. If the taxpayer becones subject to tax in
this state after the taxable year beginning in nineteen hundred ninety-
eight, then the taxpayer is not required to satisfy the enploynent test
provided in the preceding sentence of this subparagraph for its first
taxable vyear. For purposes of <clause (Il11) of this subparagraph the
enpl oyment test will be based on the nunber of enployees |ocated in this
state on the last day of the first taxable year the taxpayer is subject
to tax in this state. If the uses of the property nust be aggregated to
deternmi ne whether the property is principally used in qualifying uses,
then either each affiliate using the property nust satisfy this enpl oy-
ment test or this enploynent test nust be satisfied through the aggre-
gation of the enployees of the taxpayer, its affiliated regulated
broker, dealer, and registered investnent adviser using the property.
For purposes of this subdivision, the term"goods" shall not include
el ectricity.
S 2. This act shall take effect imediately.



