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STATE OF NEW YORK

7823
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
April 24, 2009

Introduced by M of A TOMS, LANCMAN, CASTRO, KOLB, WEI SENBERG TOMW-
SEND, ERRI GO, EDDI NGTON -- Ml ti-Sponsored by -- M of A  CROUCH,
GABRYSZAK, G G.I O, GREENE, M:DONOUGH, MENENY, QUI NN, SALADI NO, SCHI -
MEL, WALKER -- read once and referred to the Conm ttee on Codes

AN ACT to anend the crimnal procedure law, in relation to establishing
Ni xzmary's law and allow ng police officers to enter without a search

warrant in certain cases; and to anmend the social services law, in
relation to care and custody of children with parents suffering with
mental illness and establishing the child advocacy audit office

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as "N xzmary's
| aw".

S 2. The crimnal procedure law is anended by adding a new section
690. 37 to read as foll ows:

S 690. 37 SEARCH WARRANTS; SPECI AL PROVI SI ONS RELATI NG TO CHI LD ABUSE AND
MAL TREATMENT.

1. BEFORE A PETITION HAS BEEN FI LED, UNDER THE PROVI SI ONS OF ARTI CLE
TEN OF THE FAM LY COURT ACT, AND BEFORE A SEARCH WARRANT HAS BEEN
| SSUED, UNDER THE PROVI SIONS OF THI S ARTI CLE, A POLI CE OFFI CER MAY ENTER
AND CONDUCT A SEARCH OF A DESI GNATED PREM SES FOR THE PURPOSE OF | NVES-
TI GATI NG

(A) SEVERE AND REPEATED CHI LD ABUSE AND MALTREATMENT; OR

(B) WHETHER THE SAFETY OF A CHI LD | S ENDANGERED.

2. SUCH SEARCH SHALL BE SUBSTANTIATED WTH ALLEGATIONS OF FACT
SUPPORTI NG THE STATEMENTS OF SEVERE AND REPEATED CHI LD ABUSE AND
MALTREATMENT. SUCH ALLEGATI ONS OF FACT MAY BE BASED UPON PERSONAL KNOW
LEDGE OF THE POLI CE OFFI CER OR UPON | NFORMATI ON AND FACTUAL REPORTI NG
PROVI DED | N ACCORDANCE W TH THE PROVI SIONS OF TI TLE SI X OF ARTICLE SIX
OF THE SOCI AL SERVI CES LAW

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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3. THE ENTERI NG POLI CE OFFI CER SHALL | NFORM SUCH PERSON OF HI S OR HER
AUTHORI TY AND PURPOSE, AND OF THE REASON FOR SUCH | NVESTI GATI ON, UNLESS
HE OR SHE ENCOUNTERS PHYSICAL RESISTANCE, FLIGHT OR OTHER FACTORS
RENDERI NG SUCH | NVESTI GATI ON | MPRACTI CAL

4. |IN ORDER TO EFFECT SUCH AN | NVESTI GATI ON, SUCH POLI CE OFFI CER MAY
USE SUCH PHYSI CAL FORCE, OTHER THAN DEADLY FORCE, AS |S NECESSARY TO
EXECUTE THE | NVESTI GATI ON; AND SUCH POLI CE OFFI CER MAY USE DEADLY PHYS-
| CAL FORCE, | F HE OR SHE REASONABLY BELIEVES SUCH TO BE NECESSARY TO
DEFEND H MSELF OR HERSELF OR A THI RD PERSON FROM WHAT HE OR SHE REASON
ABLY BELI EVES TO BE THE USE OR | MM NENT USE OF DEADLY PHYSI CAL FORCE

5. FOLLOW NG THE | NVESTI GATI ON PURSUANT TO THI S SECTI ON AND UPON THE
FINDINGS OF SEVERE OR REPEATED CHI LD ABUSE AND MALTREATMENT AND CHI LD
ENDANGERMENT, THE POLI CE OFFI CER SHALL ALSO, W THOUT UNNECESSARY DELAY,
FILE A WRI TTEN STATEMENT W TH THE COURT TO | SSUE A SEARCH WARRANT, I N
ACCORDANCE WTH THE PROVI SIONS OF THIS ARTICLE, FOR THE PURPOSES OF
SEl ZI NG PROPERTY OR MAKI NG AN ARREST.

S 3. Subpar agraph (iv) of paragraph (c) of subdivision 2 of section
384-a of the social services |aw, as anended by chapter 256 of the |aws
of 1990, is anended to read as foll ows:

(iv) that the parent, AUTHORI ZED RELATI VE OR CLOSE FRI END or guardi an
has a right to supportive services, which shall include preventive and
ot her supportive services authorized to be provided pursuant to the
state's consolidated services plan, to visit the child, and to determ ne
jointly with the agency the terns and frequency of visitation;

S 4. Subparagraphs (i) and (ii) of paragraph (h) of subdivision 2 of
section 384-a of the social services |aw, as added by chapter 477 of the
| aws of 2000, are amended to read as foll ows:

(i) Wwere a local social services official determnes that a child is
at significant risk of placenment in the care and custody of the |oca
comm ssioner of social services during the eighteen nonths i nmediately
foll owi ng review by such official because the custodial parent or |ega
guardian of such <child is suffering froma progressively chronic or
irreversibly fatal illness OR MENTAL ILLNESS and it is determ ned that
there is neither a relative nor a close friend identified by the custo-
di al parent or the |legal guardian able to assunme |egal guardianship of
the child, the custodial parent or |egal guardian shall be assisted by
the local social services district in transferring the care and custody
of the child to an authorized agency by a witten instrunment in accord-
ance with the provisions for this section which provides the transfer
shall not take effect until the parent or |egal guardian dies, becones
debilitated or incapacitated as defined in subdivision one of section
sevent een hundred twenty-six of the surrogate's court procedure act.

(ii) Were a local social services official determnes that a child is
at significant risk of placenment in the care and custody of the |oca
commi ssi oner of social services during the eighteen nonths immediately
followng a review of such official because the custodial parent or
| egal guardian is suffering froma progressively chronic or irreversibly

fatal illness OR MENTAL I LLNESS and there is a relative or close friend
identified by the custodial parent or |egal guardian who is able and
willing to assune care and custody of the child, but who requires foster

care services and financial support thereof pursuant to section three
hundred ninety-eight-a of this article, the custodial parent or |ega
guardi an shall be assisted by the 1local social services district in
transferring the care and custody of the child to an authorized agency
by a witten instrument in accordance wth the provisions of this
section. Such instrument shall provide that the transfer of custody
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shall not take effect until the parent or |egal guardian dies, becones
debilitated or incapacitated as defined in subdivision one of section
sevent een hundred twenty-six of the surrogate's court procedure act. |If
otherwise qualified, the social services official shall assist the
person identified to accept care and custody of the child to (A becone
certified as a foster parent OR (B) RECEI VE SERVI CES OR DEVELCP AN | NDI -
VI DUALI ZED PLAN, AGREED UPON BY THE CUSTODI AL PARENT OR LEGAL GUARDI AN
AND THE RELATI VE OR CLOSE FRI END | DENTI FI ED TO ACCEPT CARE AND CUSTODY
O THE CH LD, WH CH Al DS SUCH RELATIVE OR CLOSE FRIEND I N THE CARE AND
CUSTODY OF SUCH CHI LD. SUCH SERVI CES OR PLAN SHALL | NCLUDE, BUT NOT BE
LIMTED TO TRAINNNG WTH COVMIUNI TY AGENCI ES, RECEI VI NG SERVI CES AND
PARTI Cl PATI NG | N PROGRAMS WHI CH PROVI DE ASSI STANCE WTH CHI LD CARE AND
FORM NG PLANS DEVELOPED, |IN THE BEST INTEREST OF THE CH LD, FOR THE
PURPCSES OF PROVI DI NG A PERMANENT, STABLE LIVING SITUATION FOR SUCH
CHI LD.

S 5. The social services |law is anended by adding a new section 422-d
to read as foll ows:

S 422-D. ESTABLI SHVENT OF THE CHI LD ADVOCACY AUDI T OFFICE. 1. FOR THE
PURPCSES OF THI' S SECTI ON:

(A) "OFFI CE" MEANS THE CHI LD ADVOCACY AUDI T OFFI CE ESTABLI SHED UNDER
THI S SECTI ON;

(B) "DEPARTMENT" MEANS THE DEPARTMENT OF HEALTH;, AND

(©) "DIRECTOR' MEANS THE DI RECTOR OF THE CHI LD ADVOCACY AUDI T OFFI CE.

2. THE CH LD ADVOCACY AUDIT OFFICE |S HEREBY ESTABLI SHED FOR THE
PURPCSES OF ADM NI STERING AN AUDIT OF PROGRAMS PUBLICLY FUNDED AND
SERVI CES PROVI DED TO CHI LDREN AND FAM LI ES THROUGH THE OFFI CE OF CHI L-
DREN AND FAM LY SERVI CES OR LOCAL SOCI AL SERVI CES DI STRI CTS.

3. THE CH LD ADVOCACY AUDI T OFFI CE SHALL CONSI ST OF REPRESENTATI VES
FROM THE CH LD PROTECTIVE SERVICE, THE OFFI CE OF CHI LDREN AND FAM LY
SERVI CES AND THE DEPARTMENT. THE DI RECTOR SHALL BE APPO NTED BY THE
GOVERNOR, | N CONSULTATI ON W TH THE DEPARTMENT, AND SHALL BE AN | NDI VI D-
UAL W TH EXPERI ENCE | N THE AREA OF CHI LD WELFARE.

4. (A) THE CH LD ADVOCACY AUDIT OFFICE SHALL CONDUCT A DETAILED
PERFORVANCE EVALUATION OF THE DELIVERY OF SERVICES BY THE OFFI CE OF
CHI LDREN AND FAM LY SERVI CES, LOCAL SOCI AL SERVI CES DI STRI CTS AND VOLUN-
TARY AGENCI ES, TO CHI LDREN IN THE CARE, CUSTODY, OR GUARDI ANSHI P OF THE
OFFICE OF CH LDREN AND FAMLY SERVICES OR A LOCAL SCCI AL SERVI CES
DI STRI CT, AND THEI R FAM LI ES. THE EVALUATI ON SHALL REVI EW PROGRAMS OF
PUBLI C EDUCATI ON, REVI EW THE | NTERACTI ON W TH COVMUNI TY- LI NKED SERVI CES
ASSI STING FAMLIES IN PREVENTING CH LD ABUSE, REVIEW THE PROCESS
CONDUCTED BY CH LD PROTECTIVE SERVICES OF ACCEPTING SCREEN NG AND
ASSESSI NG REPORTS OF CHI LD ABUSE AND DETERM NE HOW EFFECTIVE CHI LD
PROTECTI VE SERVI CES | NVESTI GATE CH LD ABUSE REPORTS.

(B) SUCH EVALUATION SHALL BE CONDUCTED EVERY TWO YEARS AND SHALL BE
CONSOLI DATED | NTO A REPORT WHI CH THE DI RECTOR SHALL SUBM T TO THE GOVER-
NOR, THE LEG SLATURE, AND THE COWM SSI ONER OF THE OFFI CE OF CHI LDREN AND
FAM LY SERVI CES. SUCH REPORT SHALL | NCLUDE RECOMVENDATI ONS OF THE OFFI CE
FOR THE PURPCSES OF | MPROVI NG PROGRAMS AND SERVI CES ADM NI STERED BY THE
OFFICE OF CH LDREN AND FAMLY SERVICES OR A LOCAL SCCI AL SERVI CES
DI STRI CT.

5. THE AUDI T REQUI RED PURSUANT TO SUBDIVISION FOUR OF THI'S SECTION
SHALL TAKE APPROPRI ATE ACTI ONS FOR THE BEST | NTEREST OF THE CHI LD PLACED
INTO THE CARE, CUSTODY, OR GUARDI ANSHI P OF THE OFFI CE OF CHI LDREN AND
FAM LY SERVICES OR LOCAL SOCIAL SERVICES DISTRICTS. THE OFFICE IS
AUTHORI ZED FOR THE PURPOSES OF THI'S AUDI T AND REPORT TO REVI EW PROGRAMS
OF PUBLI C EDUCATI ON, PROVI DE | NTENSI VE | NTERACTI ON AND VOLUNTARY REFER-
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RALS WTH PROGRAMS OR COMMUNI TY-LI NKED SERVI CES TO ASSI ST FAM LIES IN
THE PREVENTI ON OF CHI LD ABUSE; VISIT FACILITIES, CENTERS AND PROGRAMS
UNDER THE OFFICE OF CH LDREN AND FAMLY SERVICES OR LOCAL SOCI AL
SERVI CES DI STRICTS; AND REVIEW AND | NVESTI GATE COWLAINTS MADE OF
PUBLI CLY FUNDED PROGRAMS THAT SERVI CE CHI LDREN AND FAM LI ES ADM NI STERED
BY THE OFFI CE OF CHI LDREN AND FAM LY SERVI CES.

S 6. Paragraph (e) of subdivision 1 of section 423 of the socia
services |aw, as anended by chapter 309 of the laws of 1996, is anmended
to read as foll ows:

(e) Except as set forth in paragraph (f) of this subdivision, the
child protective service shall be the sole public agency responsible for
receiving and investigating, WH CH SHALL | NCLUDE BUT NOT BE LI M TED TO
AN | NTERVIEWW TH THE CHI LD W THI N FOURTEEN DAYS OF THE REPORT OF CHI LD
ABUSE OR MALTREATMENT, or arranging with the appropriate society for the
prevention of <cruelty to children to investigate all reports of child
abuse or nmaltreatnment nmade pursuant to this title for the purpose of
providing protective services to prevent further abuses or naltreatnent
to children and to coordinate, provide or arrange for and nonitor the
provision of those services necessary to safeguard and ensure the
child s well-being and devel opnent and to preserve and stabilize famly
life wherever appropriate.

S 7. This act shall take effect on the ninetieth day after it shal
have becone a | aw



