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M LLMAN, ROSENTHAL, BROOK- KRASNY, MAlI SEL, BARRA, ALFANO RAI A, MOLI NA-
RO, TOMSEND, KELLNER, ESPAI LLAT, EDDI NGTON -- Milti-Sponsored by --
M of A BOYLAND, CALHOUN, CONTE, COOK, CROUCH, DUPREY, FINCH, GALEF
G Gl O GREENE, HYER- SPENCER, JOHN, KOON, LATIMER, MAYERSOHN, M:DO
NOUGH, ¥ MENENY, PHEFFER, ROBINSQON, SALADI NO, SCHI MEL, SCOZZAFAVA
SWEENEY, THI ELE, TOBACCO, WALKER -- read once and referred to the
Committee on CGovernnental Enpl oyees

AN ACT to amend the <civil service law, in relation to retaliatory
actions by public enployers taken agai nst public enpl oyees

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 75-b of the civil service |l aw, as added by chapter
660 of the | aws of 1984, paragraph (a) of subdivision 2 as anended by
chapter 899 of the laws of 1986, is amended to read as foll ows:

S 75-b. Retaliatory action by public enployers. 1. For the purposes of
this section the term

(a) "Public enployer" or "enployer"” shall nmean (i) the state of New
York, (ii) a county, city, town, village, or any other political subdi-
vision or «civil division of the state, (iii) a school district or any
governmental entity operating a public school, college or university,
(iv) a public inmprovenment or special district, (v) a public authority,
commi ssion or public benefit corporation, or (vi) any other public
corporation, agency, instrunentality or unit of governnent which exer-
ci ses governnental power under the |laws of the state.

(b) "Public enpl oyee" or "enployee" shall nean any person holding a
position by appoi ntrment or enploynent in the service of a public enploy-
er, except judges or justices of the unified court system and nenbers of
the | egislature.

(c) "CGovernnmental body" shall mean (i) an officer, enployee, agency,
departnment, division, bureau, board, comm ssion, council, authority or
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ot her body of a public enployer, (ii) enployee, commttee, nenber[,] or
commi ssion of the legislative branch of governnment, (iii) a represen-
tative, nmenber or enployee of a legislative body of a county, town,
village, or any other political subdivision or civil division of the
state, (iv) a law enforcenent agency or any menber or enployee of a |aw
enforcenent agency, or (v) the judiciary or any enployee of the judici-
ary

(d) "Personnel action" shall nean an action affecting conpensation,
appoi ntnent, pronotion, transfer, ELI M NATION OF JOB TITLE OR CLASSI -
FI CATI QN, assignnent, reassignnment, reinstatenent or evaluation of
per f or mance.

2. (a) A public enployer shall not dismss or take other disciplinary
or other adverse personnel action against a public enployee regarding
the enployee's enploynent because the enployee discloses to a govern-
nmental body information: (i) regarding a violation of a law, rule or
regulation, which violation creates and presents a substantial and
speci fic danger to the public health or safety, OR WVHHCH COULD REASO\
ABLY BE EXPECTED TO LEAD TO ENDANGERI NG THE WELFARE OF A M NOR, | NCLUD-
I NG BUT NOT LIM TED TO PHYSI CAL, MENTAL OR SEXUAL M SUSE OR ABUSE; or
(ii) which the enployee reasonably believes to be true and reasonably
bel i eves constitutes an inproper governmental action. "Inproper govern-
mental action" shall mean any action by a public enployer or enployee,
or an agent of such enpl oyer or enployee, which is wundertaken 1in the
performance of such agent's official duties, whether or not such action
is within the scope of his OR HER enpl oynent, and which is in violation
of any federal, state or local law, rule or regulation.

(b) Prior to disclosing information pursuant to paragraph (a) of this
subdi vi si on, an enpl oyee shall have nade a good faith effort to provide
the appointing authority or his or her designee the information to be
di scl osed and shall [provide] HAVE PROVI DED t he appointing authority or
desi gnee a reasonable tine to take appropriate action, unless (1) there
is immnent and serious danger to public health or safety, OR (Il) SUCH
VI OLATI ON COULD REASONABLY BE EXPECTED TO RAPI DLY LEAD TO ENDANGERI NG
THE WELFARE OF A M NOR, | NCLUDI NG BUT NOT LIM TED TO PHYSI CAL, MENTAL OR
SEXUAL M SUSE OR ABUSE. For the purposes of this subdivision, an
enpl oyee who acts pursuant to this paragraph shall be deenmed to have
di scl osed information to a governnmental body under paragraph (a) of this
subdi vi si on

3. (a) Wiere an enployee is subject to dism ssal or other disciplinary
action under a final and binding arbitration provision, or other disci-
plinary procedure contained in a collectively negotiated agreenent, or
under section seventy-five of this title or any other provision of state
or local law, OR THE ELI M NATION OF JOB TITLE OR CLASSIFI CATION THAT
UNI QUELY FITS AND SI NGLES QUT SUCH EMPLOYEE and the enpl oyee reasonably
bel i eves THAT SUCH di smissal [or], other disciplinary action, OR ANY
OTHER ADVERSE PERSONNEL ACTION would not have been taken but for the
conduct protected under subdivision two of this section, he or she nay
assert such as a defense before the designated arbitrator or hearing
officer. The merits of such defense shall be considered and deterni ned
as part of the arbitration award or hearing officer decision of the
matter. If there is a finding that the dism ssal [or], other discipli-
nary action, OR OTHER PERSONNEL ACTION is based [solely] PRIMARILY on a
violation by the enployer of such subdivision, the arbitrator or hearing
officer shall dismss or recomend disnissal of the di sci plinary
proceedi ng, as appropriate, and, if appropriate, reinstate the enpl oyee
wi th back pay, and, in the case of an arbitration procedure, my take
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other appropriate action as is permtted in the collectively negoti ated
agr eenent .

(b) Were an enployee is subject to a collectively negotiated agree-
ment which contains provisions preventing an enployer from taking
adverse personnel actions and which contains a final and binding arbi-
tration provision to resolve alleged violations of such provisions of
the agreenent and the enpl oyee reasonably believes that such personne
action woul d not have been taken but for the conduct protected under
subdivision two of this section, he or she may assert such as a claim
before the arbitrator. The arbitrator shall consider such claim and
determine its nerits and shall, if a determ nation is nmade that such
adverse personnel action is based on a violation by the enployer of such
subdi vi si on, take such action to renmedy the violation as is permtted by
the collectively negotiated agreenent.

(B-1) WHERE AN EMPLOYEE | S THE SUBJECT OF AN ADVERSE PERSONNEL ACTI ON
SUCH AS THE ELI M NATION OF A JOB TI TLE OR CLASSI FI CATION THAT UNI QUELY
FITS AND SI NGLES OQUT SUCH EMPLOYEE, AND ACTION | S NOT AN ADVERSE PERSON
NEL ACTION THAT |S SUBJECT TO A HEARI NG, AND THE EMPLOYEE REASONABLY
BELI EVES THAT SUCH PERSONNEL ACTI ON WOULD NOT HAVE BEEN TAKEN BUT FOR
THE CONDUCT PROTECTED UNDER SUBDIVISION TWO OF TH' S SECTION, SUCH
EMPLOYEE MAY BRI NG AN ACTION OR PROCEEDING IN A COURT OF COVPETENT
JURI SDICTION TO PROH BIT SUCH PUBLI C EMPLOYER FROM TAKI NG SUCH ACTI ON
THE COURT SHALL CONSI DER SUCH CLAI M AND DETERM NE | TS MERITS; PROVI DED
THAT THE PUBLI C EMPLOYER MAY PRESENT EVI DENCE THAT THE ADVERSE PERSONNEL
ACTI ON WAS TAKEN | NDEPENDENTLY OF THE EMPLOYEE' S CONDUCT PURSUANT TO
SUBDI VI SION TWO OF THIS SECTION. A CLAIM OF AN | NDEPENDENT, ADVERSE
PERSONNEL ACTION BY A PUBLI C EMPLOYER MUST BE PROVEN BY THE AFFECTED
EMPLOYEE BY A PREPONDERANCE OF THE EVI DENCE. THE COURT MAY AWARD
REASONABLE ATTORNEYS' FEES, COSTS, AND DI SBURSEMENTS TO A PREVAI LI NG
PLAI NTI FF EMPLOYEE

(c) Wiere an enployee is not subject to any of the provisions of para-
graph (a) or (b) of this subdivision, the enployee nmay commence an
action in a court of conpetent jurisdiction under the sane terns and
conditions as set forth in article twenty-C of the | abor |aw.

4. Nothing in this section shall be deened to dimnish or inpair the
rights of a public enployee or enployer under any law, rule, regulation,
or collectively negotiated agreenent or to prohibit any personnel action
which otherwise would have been taken regardl ess of any disclosure of
i nformati on.

S 2. This act shall take effect imediately.



