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STATE OF NEW YORK

7501
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
April 13, 2009

Introduced by M of A TH ELE -- read once and referred to the Commttee
on Ways and Means

AN ACT to anend the tax law, in relation to certain sales of fuel to
exenpt commercial fishernen

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 3 of section 289-c of the tax |aw i s anended by
addi ng a new paragraph (i) to read as foll ows:

(1) NOTW THSTANDI NG ANY PROVI SI ON OF THE LAW TO THE CONTRARY, TAX PAID
PURSUANT TO THI'S ARTICLE I N RESPECT TO MOTOR FUEL OR DI ESEL MOTOR FUEL
PURCHASED BY A COMMERCI AL FI SHERVAN AND PAID FOR BY SUCH COWERCI AL
FISHERVAN WTH A CREDIT CARD SHALL BE REI MBURSED OR CREDI TED TO THE
| SSUER OF THE CREDI T CARD USED FOR SUCH PURCHASE OR THE FUEL DI STRI BUTOR
DESI GNATED | N ACCORDANCE W TH AND SUBJECT TO THE PROVI SIONS OF SECTI ONS
ELEVEN HUNDRED THI RTY- El GHT, ELEVEN HUNDRED THI RTY- NI NE, ELEVEN HUNDRED
FORTY- TWO, AND ELEVEN HUNDRED FORTY- FI VE OF THI S CHAPTER CONCERNI NG SUCH
CREDI T CARD | SSUERS, FUEL DI STRI BUTORS AND COWERCI AL FI SHERMVEN.  SUCH
PROVI SIONS SHALL APPLY W TH RESPECT TO THE ADM NI STRATI ON OF AND PROCE-
DURE W TH RESPECT TO THE TAXES | MPOSED UNDER THI S ARTICLE IN THE SAME
MANNER AND WTH THE SAME FORCE AND EFFECT AS | F THE LANGUAGE OF SUCH
PROVI SI ONS HAD BEEN | NCORPORATED IN FULL |INTO TH' S ARTICLE AND HAD
EXPRESSLY REFERRED TO THE TAX UNDER THI S ARTI CLE, W TH SUCH MODI FI CA-
TIONS AS MAY BE NECESSARY IN ORDER TO ADAPT THE LANGUAGE OF SUCH
PROVISIONS TO THE TAXES | MPOSED BY THI S ARTI CLE, EXCEPT TO THE EXTENT
THAT ANY SUCH PROVI SION IS NOT RELEVANT TO THI S ARTI CLE.

S 2. The tax law is anended by adding a new section 301-n to read as
fol | ows:

S 301-N. CREDIT OR REI MBURSEMENT FOR CERTAI N COMVERCI AL FI SHERVEN BY
CREDI T CARD. NOTW THSTANDI NG ANY PROVI SI ON OF THE LAW TO THE CONTRARY,
TAX PAID PURSUANT TO THI' S ARTICLE I N RESPECT TO MOTOR FUEL OR DI ESEL
MOTOR FUEL PURCHASED BY A COMMVERCI AL FI SHERVAN AND PAID FOR BY SUCH

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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COMVERCI AL FI SHERVAN W TH A CREDI T CARD SHALL BE REI MBURSED OR CREDI TED
TO THE | SSUER OF THE CREDI T CARD USED FOR SUCH PURCHASE OR THE FUEL
DI STRI BUTOR DESI GNATED | N ACCORDANCE W TH AND SUBJECT TO THE PROVI SI ONS
OF SECTIONS ELEVEN HUNDRED THI RTY-ElI GHT, ELEVEN HUNDRED THI RTY- NI NE,
ELEVEN HUNDRED FORTY- TWO, AND ELEVEN HUNDRED FORTY-FIVE OF THIS CHAPTER
CONCERNI NG SUCH CREDIT CARD | SSUERS, FUEL DI STRI BUTORS AND COMVERCI AL
FI SHERVEN. SUCH PROVI SI ONS SHALL APPLY WTH RESPECT TO THE ADM N S-
TRATION OF AND PROCEDURE W TH RESPECT TO THE TAXES | MPOSED UNDER THI S
ARTI CLE I N THE SAME MANNER AND W TH THE SAME FORCE AND EFFECT AS IF THE
LANGUAGE OF SUCH PROVISIONS HAD BEEN | NCORPORATED I N FULL I NTO THI' S
ARTI CLE AND HAD EXPRESSLY REFERRED TO THE TAX UNDER THIS ARTICLE, WTH
SUCH MODI FI CATI ONS AS MAY BE NECESSARY | N ORDER TO ADAPT THE LANGUAGE OF
SUCH PROVISIONS TO THE TAXES | MPOSED BY THI S ARTI CLE, EXCEPT TO THE
EXTENT THAT ANY SUCH PROVI SION | S NOT RELEVANT TO THI S ARTI CLE.

S 3. Paragraph 3 of subdivision (a) of section 1138 of the tax law is
anmended by addi ng a new subparagraph (F) to read as foll ows:

(F) IN ADDITION TO ANY OTHER LI ABILITY A CREDI T CARD | SSUER OR FUEL
DI STRI BUTOR MAY HAVE, THE COWM SSI ONER SHALL DETERM NE ANY OR ALL OF THE
FOLLON NG LI ABILITIES: (1) ANY TAX, | NTEREST OR PENALTY LIABILITY OF A
CREDIT CARD | SSUER OR FUEL DI STRI BUTOR FOR ANY CREDI T ALLOAED OR REFUND
PAI D UNDER SUBDI VI SI ON (1) OF SECTI ON ELEVEN HUNDRED THI RTY-NINE OF THI S
PART VWH CH WAS ERRONEQUSLY, |LLEGALLY OR UNCONSTI TUTI ONALLY ALLOWED OR
PAID TO SUCH CREDI T CARD | SSUER OR FUEL DI STRIBUTOR, OR (2) THE PENALTY
| MPOSED BY SUBPARAGRAPH (X) OF PARAGRAPH ONE OF SUBDIVISION (A OF
SECTI ON ELEVEN HUNDRED FORTY-FIVE OF TH' S PART. | N ANY SUCH | NSTANCE,
THE COWMM SSI ONER SHALL G VE THE CREDI T CARD | SSUER OR FUEL DI STRI BUTOR
NOTICE OF SUCH DETERM NATION IN THE MANNER DESCRI BED | N PARAGRAPH ONE
AND TWO OF THI'S SUBDI VI SI ON. SUCH DETERM NATI ON SHALL BE AN ASSESSMENT
OF ANY SUCH LIABILITY UNLESS SUCH CREDI T CARD | SSUER OR FUEL DI STRI BU-
TOR, WTHI N NI NETY DAYS AFTER THE G VING OF SUCH NOTICE AND DETERM -
NATI ON, SHALL APPLY TO THE COWMM SSI ONER FOR A HEARI NG THE COWM SSI ONER
MAY, NEVERTHELESS, OF H'S OR HER OMN MOTI ON, REDETERM NE SUCH DETERM -
NATION OR LIABILITY FOR PENALTY. FURTHERMORE, THE COWM SSI ONER MAY, OF
H S OR HER OAN MOTI ON, ABATE ANY PART OF THE PENALTY DETERM NED TO BE
ERRONEQUS OR EXCESSI VE WHETHER OR NOT SUCH PENALTY HAS BECOVE FI NALLY
AND | RREVOCABLY FI XED W TH RESPECT TO SUCH | SSUER OR FUEL DI STRI BUTOR
BUT NO CLAIM OF ABATEMENT MAY BE FI LED BY SUCH | SSUER OR FUEL DI STRI BU-
TOR THE PROVI SIONS OF THI S PARAGRAPH SHALL NOT BE CONSTRUED TO LIMT IN
ANY MANNER THE POAERS OF THE ATTORNEY GENERAL UNDER SUBDI VI SION (A) OF
SECTI ON ELEVEN HUNDRED FORTY-ONE OF TH'S PART OR THE PONERS OF THE
COW SSI ONER TO | SSUE A WARRANT UNDER SUBDI VI SION (B) OF SUCH SECTION
AGAI NST ANY SUCH | SSUER OR FUEL DI STRI BUTOR WHOSE LI ABI LI TY HAS BECOVE
FI NALLY AND | RREVOCABLY FI XED.

S 4. Section 1139 of the tax law is amended by adding a new subdivi-
sion (i) to read as foll ows:

(1)(1) NOTW THSTANDI NG ANY PROVISION OF THE LAW TO THE CONTRARY,
PURSUANT TO THE PROVI SIONS OF THI'S SUBDI VI SI ON, THE COW SSI ONER SHALL
REFUND OR CREDIT TO (1) A CREDIT CARD | SSUER TAX PAI D PURSUANT TO THI S
ARTI CLE I N RESPECT TO MOTOR FUEL AND DI ESEL MOTOR FUEL PURCHASED BY A
COMERCI AL FI SHERVAN AND PAI D FOR BY SUCH COMMERCI AL FI SHERVAN W TH A
CREDI T CARD | SSUED BY SUCH CREDI T CARD | SSUER OR (I1) A FUEL DI STRI BUTOR
TAX PAI D PURSUANT TO THI S ARTI CLE I N RESPECT TO MOTOR FUEL AND DI ESEL
MOTOR FUEL PURCHASED BY A COWMMERCI AL FI SHERVAN AND PAI D FOR BY SUCH
COMVERCI AL FI SHERVAN W TH A CREDI T CARD | SSUED BY A CREDI T CARD | SSUER
SUCH CREDIT CARD | SSUER OR SUCH FUEL DI STRI BUTOR, AS DESI GNATED BY THE
PARTI ES I N A WRI TTEN DESI GNATI ON TO THE COW SSI ONER, SHALL BE THE ONLY
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PERSON ELIG BLE TO RECEIVE SUCH REFUND OR CREDI T, PROVI DED THAT: (A)
SUCH TAXES WERE ACTUALLY PAID TO THE COW SSIONER, (B) THE FUEL SO
PURCHASED BY THE COMMERCI AL FI SHERVAN IS FOR I TS OAN USE OR CONSUMPTI ON
SUCH THAT THE PURCHASE QUALI FI ES AS AN EXEMPT PURCHASE PURSUANT TO AN
EXCEPTI ON I N PARAGRAPH FI VE OF SUBDI VI SION (B) OF SECTI ON ELEVEN HUNDRED
SI XTEEN OF THI'S ARTICLE; (C) THE CREDI T CARD | SSUER OR FUEL DI STRI BUTOR
MEETS THE REQUI REMENTS OF PARAGRAPH TWO OF THI'S SUBDI VI SI ON, AND (D) THE
COMM SSI ONER  HAS NOT | SSUED A NOTI CE PURSUANT TO SUBDI VI SI ON FI FTEEN OF
SECTI ON ELEVEN HUNDRED FORTY- TWO OF THI S PART | NDI CATI NG THAT THE CREDI T
CARD | SSUER OR FUEL DI STRIBUTOR | S NO LONGER ALLOWED TO CLAIM A REFUND
OR CREDI T UNDER TH S SuBDI VI SI ON FOR THE FUEL PURCHASED BY A PARTI CULAR
COMVERCI AL FI SHERVAN. SUCH APPLI CATION FOR CREDIT OR REFUND SHALL BE
SUBM TTED AFTER THE END OF THE QUARTER I N WH CH THE VENDOR OF THE MOTOR
FUEL OR DI ESEL MOTOR FUEL WAS REQUI RED TO REPCRT THE TAX LIABILITY IT
COLLECTED FROM THE CREDI T CARD | SSUER OR FUEL DI STRI BUTOR PURSUANT TO
SECTI ON ELEVEN HUNDRED THI RTY-SI X OF TH S PART, BUT WTH N THE APPLI CA-
BLE STATUTE OF LI M TATIONS AS REQUI RED UNDER THI' S SECTI ON.

(2) IN ORDER TO BE ELI @ BLE TO RECElI VE THE REFUND OR CREDI T PROVI DED
FOR I N PARAGRAPH ONE OF THI S SUBDI VI SION, THE CREDI T CARD | SSUER OR FUEL
DI STRI BUTCR SHALL: (A) FILE WTH THE COW SSIONER A CERTIFI CATE OF
REG STRATI ON  AND RECEI VE A CERTI FI CATE OF AUTHORI TY PURSUANT TO SECTI ON
ELEVEN HUNDRED THI RTY- FOUR OF THI S PART, |F NOT ALREADY SO REGQ STERED,
PROVI DED, HOWEVER, THE CREDIT CARD |SSUER OR FUEL DI STRI BUTOR SHALL
PROVI DE SUCH ADDI TI ONAL | NFORVATI ON AS THE COWM SSI ONER MAY REQUI RE; ( B)
ESTABLI SH IT HAS (1) NOT CHARGED OR OTHERW SE RECEI VED ANY TAX, OR ANY
AMOUNT PURPORTEDLY AS TAX, FROM THE COMVERCI AL FI SHERVAN MAKI NG THE
PURCHASE; AND (I1) FILED A WRI TTEN CONSENT SI GNED BY THE CHI EF FI SCAL
OFFI CER OF THE COWERCI AL FI SHERVAN STATI NG THAT NO TAX WAS CHARGED TO
SUCH COMVERCI AL FI SHERVMAN BY THE CREDI T CARD | SSUER OR FUEL DI STRI BUTOR,
AND THAT THEREFORE THE COMVERCI AL FI SHERVAN HAS NO CLAIM FOR A CREDI T OR
REFUND RELATI NG TO I TS PURCHASES OF MOTOR FUEL OR DI ESEL MOTOR FUEL
EFFECTED WTH THE CREDIT CARD |ISSUER S CREDI T CARD AND THAT NO SUCH
CLAIM HAS OR WLL BE MADE BY THE COWERCI AL FI SHERVAN, (C) ESTABLI SH
El THER THAT (1) THE RETAIL STATI ON OR OTHER VENDOR HAS BEEN REPAI D THE
AMOUNT OF TAX I T CHARGED TO THE COMVERCI AL FI SHERVAN ON  THE COMVERCI AL
FI SHERVAN S PURCHASE OF THE MOTOR FUEL OR DI ESEL MOTOR FUEL, OR (I1)
OBTAI NED THE WRI TTEN CONSENT OF THE RETAIL STATION OR OTHER VENDOR TO
THE ALLOMWANCE OF THE CREDIT OR REFUND TO THE CREDI T CARD | SSUER OR FUEL
DI STRI BUTOR;, AND (D) PROVI DE SUCH DETAI LED TRANSACTI ONAL AND JURI SDI C-
TI ONAL | NFORVATI ON TO THE COWMM SSI ONER AS THE COMM SSI ONER MAY REQUI RE,
IN THE FORM REQUESTED BY THE COWM SS| ONER.

(3)(A) THE TERM " COWMERCI AL FI SHERVAN' MEANS A PERSON DESCRIBED |IN
SUBDI VI SION (1) OF SECTI ON THREE HUNDRED OF THI S CHAPTER.

(B) THE TERM "CREDI T CARD | SSUER' MEANS A PERSON WH CH FI NANCES THE
EXEMPT PURCHASE OF MOTOR FUEL OR DI ESEL MOTOR FUEL BY A COMVERCI AL FI SH-
ERVAN BY MEANS OF A CREDI T OR OTHER ACCESS CARD | SSUED TO THE COWMERCI AL
FI SHERVAN BY SUCH PERSON.

(© THE TERM "FUEL DI STRI BUTOR' MEANS ANY PERSON WHO | S A REGQ STERED
DI STRI BUTOR UNDER ARTI CLE TWELVE-A OF TH S CHAPTER AND WHO | S REAQ STERED
AS A PERSON REQUI RED TO COLLECT TAX PURSUANT TO THI S ARTI CLE.

(4) |IF ANY REQU REMENT OF PARAGRAPH TWO OF THI S SUBDI VI SION | S NOT
MET, ORIF THE CREDIT CARD |SSUER AND, WHERE APPLICABLE, THE FUEL
DI STRI BUTOR, RECEI VE A NOTI CE PURSUANT TO SUBDI VI SI ON FI FTEEN OF SECTI ON
ELEVEN HUNDRED FORTY-TWO OF THI S ARTI CLE, THEN AN AMOUNT EQUAL TO THE
TAX | MPCSED BY TH' S ARTI CLE SHALL BE COLLECTED FROM THE COMVERCI AL FI SH-
ERVAN, NOTW THSTANDI NG SUCH COMVERCI AL FI SHERVAN' S EXEMPT STATUS, AND
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SUCH COMMVERCI AL FI SHERVAN SHALL BE RESPONSI BLE FOR SEEKI NG ANY CREDI T OR
REFUND WHICH | T MAY BE ALLOAED UNDER THI S ARTI CLE.

(5 THE PROVISIONS OF SUBDIVISIONS (A), (B) AND (C) OF TH S SECTI ON
SHALL ALSO APPLY TO AN APPLI CATI ON FOR REFUND OR CREDI T PURSUANT TO THI S
SUBDI VI SI ON, EXCEPT TO THE EXTENT THAT SUCH SUBDI VI SI ONS ARE | NCONSI ST-
ENT WTH THI S SUBDI VI SI ON, AND EXCEPT THAT NO | NTEREST SHALL BE ALLOWED
OR PAI D UPON ANY REFUND MADE OR CREDI T ALLOWED PURSUANT TO THI S SUBDI VI -
SI ON.  ANY DOCUMENT REQUI RED PURSUANT TO THIS SUBDIVISION SHALL BE IN
SUCH FORM AND CONTAIN SUCH |NFORMATION AS THE COW SSI ONER SHALL
PRESCRI BE.

(6) A CREDI T CARD | SSUER OR FUEL DI STRI BUTOR DESI GNATED PURSUANT TO
THIS SUBDIVISION TO RECEIVE THE REFUND OR CREDIT AND I TS OFFI CERS,
DI RECTORS, EMPLOYEES, MANAGERS AND MEMBERS UNDER A DUTY TO ACT FOR SUCH
CREDI T CARD | SSUER OR FUEL DI STRI BUTOR | N COVPLYI NG W TH ANY REQUI REMENT
O TH'S ARTICLE AND, WHERE SUCH CREDI T CARD | SSUER OR FUEL DI STRI BUTOR
IS A PARTNERSHI P OR LI M TED LI ABI LI TY COVWPANY, ANY MEMBER OF SUCH PART-
NERSHI P OR COVPANY SHALL BE DEEMED TO BE PERSONS REQUI RED TO COLLECT TAX
AND SHALL BE PERSONALLY LI ABLE | N ACCORDANCE W TH SECTI ON ELEVEN HUNDRED
TH RTY-THREE OF THI S ARTICLE W TH RESPECT TO THE LI ABI LI TI ES DESCRI BED
| N SUBPARAGRAPH (F) OF PARAGRAPH THREE OF SUBDIVISION (A) OF SECTION
ELEVEN HUNDRED THI RTY-EIGHT OF THIS PART. NOTHING I N TH S SUBDI VI SI ON
SHALL BE CONSTRUED TO REQURE A CREDIT CARD |ISSUER TO FILE A RETURN
PURSUANT TO SECTI ON ELEVEN HUNDRED THI RTY-SI X OF THI S PART UNLESS OTHER-
WSE REQU RED TO DO SO BY ANOTHER PROVI SION OF THI S ARTI CLE OR UNLESS
THE COMM SSI ONER, IN HI'S OR HER DI SCRETION, DETERM NES IT 1S NECESSARY
FOR THE PROPER ENFORCEMENT OF THI S ARTICLE FOR CREDI T CARD | SSUERS OR
DI STI NCT CLASSES OF SUCH | SSUERS TO FI LE SUCH RETURNS AND G VES NOTI CE
OF SUCH DETERM NATI ON TO SUCH | SSUERS.

(7) NOTHING IN TH'S SUBDI VI SI ON SHALL BE CONSTRUED TO EXEMPT (A) THE
PURCHASE OF MOTOR FUEL OR DI ESEL MOTOR FUEL BY A GOVERNMENT ENTI TY WHERE
T IS NOT THE ULTI MATE USER OR CONSUMER OF SUCH FUEL, OR (B) ANY SALE BY
A COMMERCI AL FI SHERVAN OF MOTOR FUEL OR DI ESEL MOTOR FUEL.

S 5. Section 1142 of the tax law is anmended by adding a new subdivi-
sion 15 to read as foll ows:

15. TO ISSUE A NOTICE TO A CREDI T CARD | SSUER AND, VWHERE APPLI| CABLE,
THE FUEL DI STRI BUTOR, AND ANY COMMERCI AL FI SHERMAN, AS SUCH TERMS ARE
DEFI NED I N SUBDI VI SION (1) OF SECTI ON ELEVEN HUNDRED THI RTY-NINE OF THI S
PART, THAT, AS OF THE DATE SPECI FI ED BY THE COWM SSI ONER | N SUCH NOTI CE,
THE CREDIT CARD | SSUER OR FUEL DI STRI BUTOR SHALL NO LONGER BE ELI G BLE
TO APPLY FOR REFUNDS OR CREDI T W TH RESPECT TO PURCHASES OF MOTOR FUEL
OR DI ESEL MOTOR FUEL BY SUCH COMVERCI AL FI SHERMAN, THE COMMVERCI AL FI SH
ERMAN SHALL NO LONGER BE ELI G BLE TO EMPLOY ANY OTHER CREDI T CARD | SSUER
OR FUEL DI STRI BUTOR PURSUANT TO SUCH SUBDI VISION (1) AND NO SUCH CLAIM
FOR CREDIT OR REFUND WLL BE ALLONED OR PAID I N ACCORDANCE W TH SUCH
SUBDI VI SION (1), WHERE THE COMM SSI ONER HAS DETERM NED THAT (A) THE
MOTOR FUEL OR DI ESEL MOTOR FUEL PURCHASED THROUGH THE USE OF THE CREDI T
CARD | SSUER S CREDI T CARD WAS NOT FOR THE COMMERCI AL FI SHERVAN' S OAN USE
OR CONSUMPTION OR (B) I'T I'S NECESSARY FOR THE PROPER ENFORCEMENT OF THI S
ARTICLE TO ISSUE SUCH NOTICEE THE COW SSIONER, IN H'S OR HER
DI SCRETI ON, MAY CANCEL OR SUSPEND THE OPERATI ON OF SUCH NOTI CE WHERE THE
CREDI T CARD | SSUER, FUEL DI STRI BUTOR, WHERE APPLI CABLE, AND THE COMVER-
Cl AL FI SHERVAN ESTABLISH, TO THE COW SSIONER S SATI SFACTI ON, THAT
APPROPRI ATE STEPS HAVE BEEN UNDERTAKEN TO RECTIFY THE Cl RCUMSTANCES
LEADI NG TO THE | SSUANCE OF SUCH NOTICE. I N SUCH CASE, THE COWM SSI ONER
WLL NOTIFY THE CREDI T CARD | SSUER OR FUEL DI STRI BUTOR, WHERE APPLI CA-
BLE, THAT THE DESI GNATED PERSON W LL BE ELI G BLE TO APPLY FOR REFUNDS OR
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CREDITS PURSUANT TO SUBDIVISION (I) OF SECTION ELEVEN  HUNDRED
TH RTY-NINE OF TH'S PART I N ACCORDANCE W TH SUCH TERMS AS SET FORTH BY
THE COVM SSI ONER. NOTHING I N THI' S SUBDI VI SI ON SHALL BE DEEMED TO AFFECT
THE ELIABILITY OF THE COWERCI AL FI SHERVAN TO CLAIM A REFUND OR CREDI T
FOR TAX PAID ON MOTOR FUEL OR DI ESEL MOTOR FUEL | T PURCHASED WHERE SUCH
PURCHASE QUALI FI ES FOR EXEMPTI ON PURSUANT TO PARAGRAPH FI VE OF SUBDI VI -
SION (B) OF SECTI ON ELEVEN HUNDRED S| XTEEN OF THIS ARTI CLE. NOTW TH-
STANDING ANY OTHER PROVISION OF LAW |IF THE CREDI T CARD | SSUER, FUEL
DI STRI BUTOR, WHERE APPLI CABLE, OR COWERCI AL FISHERVAN DI SPUTES ANY
ASPECT OF THE NOTI CE | SSUED PURSUANT TO THI' S SUBDI VI SI ON:

(1) THE CREDIT CARD ISSUER, FUEL DI STRI BUTOR, WHERE APPLI| CABLE, AND
THE COMVERCI AL FI SHERMAN WHO RECEI VE SUCH A NOTI CE SHALL HAVE THE RI GHT
TO HAVE THE | SSUANCE OF SUCH NOTI CE REVI EWED BY THE COW SSI ONER OR HI' S
OR HER DESI GNEE BY CONTACTI NG THE DEPARTMENT AT A TELEPHONE NUVBER OR AN
ADDRESS TO BE DI SCLOSED I N THE NOTI CE W THI N TEN DAYS OF THE RECI Pl ENT' S
RECEI PT OF THE NOTI CE. THE RECI PI ENT MAY PRESENT WRI TTEN EVIDENCE OR
ARGUMENTS IN SUPPORT OF ITS CLAIM OR THE RECI PI ENT MAY APPEAR AT A
SCHEDULED CONFERENCE W TH THE COWMM SSI ONER OR SUCH DESI GNEE TO PRESENT
ORAL ARGUMENTS AND WRI TTEN AND ORAL EVI DENCE | N SUPPORT OF SUCH POSI -
TION. THE COW SSI ONER OR SUCH DESIGNEE |S AUTHORI ZED TO DELAY THE
EFFECTI VE DATE OF THE NOTI CE TO ENABLE THE RECI PI ENT TO PRESENT FURTHER
EVI DENCE OR ARGUMENTS | N CONNECTI ON W TH THE | SSUANCE OF THE NOTI CE. THE
COW SSI ONER OR SUCH DESI GNEE SHALL CANCEL THE NOTICE | F THE COW SSI ON-
ER OR SUCH DESI GNEE | S NOT SATI SFI ED BY A PREPONDERANCE OF THE EVI DENCE
THAT THE FACTS UNDERLYI NG SUCH NOTI CE DO NOT SUPPORT THE | SSUANCE OF
SUCH NOTI CE.

(1'l) EXCEPT AS PROVI DED FOR I N PARAGRAPH (1) OF THI'S SUBDI VI SION, THE
CREDIT CARD | SSUER, FUEL DI STRIBUTOR OR THE COMMVERCI AL FI SHERVAN SHALL
NOT HAVE ANY RI GHT TO A HEARI NG UNDER ANY OTHER PROVI SION OF THI'S CHAP-
TER TO CHALLENGE THE | SSUANCE OF SUCH NOTI CE. RATHER, SUCH DETERM NATI ON
SHALL BE REVI EWABLE ONLY BY A PROCEEDI NG UNDER ARTI CLE SEVENTY- ElI GHT OF
THE CIVIL PRACTICE LAWAND RULES, PROvVIDED, HOAEVER, THAT (A) SUCH
PROCEEDI NG | S COMMENCED W THI N FOUR MONTHS OF THE DATE THE COVM SSI ONER
| SSUED SUCH NOTI CE OR, | F SUCH NOTI CE | S DI SPUTED, W THI N FOUR MONTHS OF
THE DATE THE COWM SSI ONER OR SUCH DESI GNEE UPHOLDS SUCH NOTICE IN WHOLE
OR I N PART, (B) THE CREDI T CARD | SSUER, FUEL DI STRI BUTOR, WHERE APPLI CA-
BLE, AND ANY AFFECTED COWMERCI AL FI SHERVAN ARE NAMED AS PARTIES TO THE
ACTI ON, AND (C) THE ONLY | SSUE WHI CH MAY BE CONSI DERED BY SUCH REVIEWI S
VHETHER SUCH NOTI CE WAS W THI N THE DI SCRETI ON OF THE COWM SSI ONER  UNDER
TH' S ARTI CLE. SUCH PROCEEDI NG SHALL BE | NSTI TUTED | N ALBANY COUNTY. UPON
THE FILING OF SUCH PETITION, THE COURT SHALL HAVE JURI SDI CTI ON TO SET
ASI DE SUCH NOTICE OR TO DISM SS THE PETITION. THE JURISDICTION OF THE
SUPREME COURT SHALL BE EXCLUSI VE AND | TS ORDER SHALL BE FI NAL, SUBJECT
TO REVI EW BY THE APPELLATE DI VI SI ON OF THE SUPREME COURT AND THE COURT
OF APPEALS IN THE SAME MANNER AND FORM AND W TH THE SAME EFFECT AS
PROVI DED BY LAW FOR APPEAL FROM A JUDGMENT | N A SPECI AL PROCEEDI NG ALL
SUCH PROCEEDI NGS FOR REVI EW SHALL BE HEARD ON THE PETI TI ON, TRANSCRI PT
AND OTHER PAPERS, AND ON APPEAL SHALL BE HEARD ON THE RECORD, W THOUT
REQUI REMENT OF PRI NTI NG

S 6. Paragraph 1 of subdivision (a) of section 1145 of the tax lawis
anmended by addi ng a new subparagraph (x) to read as foll ows:

I N ADDI TI ON TO ANY OTHER PENALTY OR | NTEREST UNDER THI S ARTI CLE OR
OTHER LAW ANY CREDI T CARD | SSUER OR FUEL DI STRIBUTOR, AS DEFINED IN
SUBDI VI SION (1) OF SECTI ON ELEVEN HUNDRED THI RTY-NI NE OF THI S PART, WHO
RECEI VES A REFUND OR CREDI T PURSUANT TO SUCH SUBDI VI SI ON KNOW NG, AT THE
TIME THE REFUND APPLI CATION IS FILED OR THE CREDIT IS TAKEN, THAT THE
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MOTOR FUEL OR DI ESEL MOTOR FUEL PURCHASED WAS NOT FOR THE COMMVERCI AL
FI SHERVAN S OAN USE OR CONSUMPTI ON, SHALL BE LI ABLE FOR A PENALTY I N THE
AMOUNT OF THE TAX REFUNDED OR CREDI TED, PLUS APPLI CABLE | NTEREST DUE
UNDER THI S ARTI CLE

S 7. This act shall take effect on the first day of the sales tax
quarterly period, as described in subdivision (b) of section 1136 of the
tax law, that begins at |east ninety days after the date on which it
shall have becone a | aw and shall apply to sal es nade and uses occurring
on or after that date in accordance with the applicable transitiona
provi sions of sections 1106 and 1217 of the tax |aw.



