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STATE OF NEW YORK

7498
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
April 13, 2009

Introduced by M of AL MLLER -- read once and referred to the Commttee
on Consuner Affairs and Protection

AN ACT to amend the general business law, in relation to the use of
automati c tel ephone answeri ng devi ces

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
391-g to read as foll ows:

S 391-Q USE OF AUTOVATIC TELEPHONE ANSWERI NG DEVI CES. 1. DEFI -
NI TIONS. AS USED IN THI S SECTION, THE FOLLON NG TERMS SHALL HAVE THE
FOLLOW NG MEANI NGS:

(A) "AUTOVATI C TELEPHONE ANSWERI NG DEVI CE" MEANS ANY AUTOVATI C EQUI P-
MENT USED TO ANSWER A TELEPHONE BY MEANS OTHER THAN THE ACTION OF A
HUMAN BEI NG.

(B) "OPERATOR' MEANS ANY NON- RESI DENTI AL USER OF AN AUTOVATI C TELE-
PHONE ANSWERI NG DEVI CE, AND |NCLUDES ALL BUSINESS, COWERCIAL, AND
PROFESSI ONAL ENTI TI ES, NONPROFI T ENTI TI ES, THE STATE, AND ALL POLI Tl CAL
SUBDI VI SI ONS OF THE STATE. THE TERM OPERATOR ALSO | NCLUDES ANY PERSON,
FIRM  CORPORATI ON, OR OTHER LEGAL ENTI TY NOT PHYSI CALLY PRESENT | N THE
STATE BUT DO NG BUSI NESS I N THE STATE SO AS TO BE SUBJECT TO THE JURI S
DICTION OF THE STATE AS PROVIDED IN SUBDI VI SION (A) OF SECTI ON THREE
HUNDRED TWO OF THE Cl VIL PRACTI CE LAW AND RULES.

2. NO OPERATOR SHALL EMPLOY OR USE AN AUTOVATI C TELEPHONE ANSVERI NG
DEVI CE I N A MANNER | NCONSI STENT W TH THE PROVI SI ONS OF THI S SECTI ON.

3. EVERY SUCH DEVICE SHALL, | MVEDI ATELY UPON ANSVWERI NG A TELEPHONE
CALL, ANNOUNCE: (A) THAT THE CALL IS BEING ANSWERED BY AN AUTOVATIC
DEVI CE, (B) WHETHER OR NOT THE CALLER CAN BE CONNECTED TO A HUVAN BEI NG
VI A THE | NSTANT CONNECTION, AND |F SO, HOW AND (C) WHEN, |IF EVER A
HUMAN BEING IS AVAI LABLE TO TAKE THE CALLER S CALL, IF A HUVAN BEING I S
NOT THEN AVAI LABLE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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4. WWHEN CONNECTI ON TO A HUMAN BEING VIA THE |INSTANT CONNECTION IS
AVAI LABLE, SUCH CONNECTION MJST BE MADE W THI N SEVEN M NUTES OF SUCH
DEVI CE' S FI RST ANSVWERI NG THE CALL, AND THE DEVI CE MUST SO ANNOUNCE. |F
SUCH DEVICE |S UNABLE TO COVPLETE SUCH A CONNECTI ON AT THE END OF SUCH
SEVEN M NUTE PERIOD, THE DEVI CE MJUST ACCEPT A MESSAGE FROM THE CALLER
ALLON NG THE CALLER TO A VE H'S NAME AND A TELEPHONE NUMBER AT WHICH HE
MAY BE REACHED. | N SUCH EVENT, A HUVAN BEI NG MUST PLACE A CALL TO THE
CALLER, AT THE OPERATOR S EXPENSE, W THI N ONE HOUR OF SUCH FAILURE TO
CONNECT AFTER THE SEVEN M NUTE PERIOD. |F THI'S CALL IS NOT COVWPLETED,
THE EFFORT TO COWPLETE SUCH CALL MUST BE REPEATED THREE Tl MES BEFORE | T
MAY BE ABANDONED.

5. | F ANY OPERATOR SHALL CAUSE TO BE LI STED IN A TELEPHONE DI RECTORY
OR SHALL OTHERW SE PUBLI SH OR ADVERTI SE A TELEPHONE NUMBER CONNECTED TO
AN AUTOVATI C TELEPHONE ANSWERI NG DEVI CE, WH CH DEVI CE DOES NOT CONNECT
TO A HUVAN BEI NG, SUCH LI STING PUBLI CATI ON, OR ADVERTI SEMENT MJST SO
STATE.

6. WHENEVER THERE SHALL BE A VI OLATION OF THI S SECTI ON, AN APPLI CATI ON
MAY BE MADE BY THE ATTORNEY GENERAL I N THE NAME OF THE PEOPLE OF THE
STATE OF NEW YORK TO A COURT OR JUSTI CE HAVI NG JURI SDI CTI ON TO | SSUE AN
| NJUNCTI ON, AND UPON NOTI CE TO THE DEFENDANT OF NOT LESS THAN FI VE DAYS,
TO ENJON AND RESTRAIN THE CONTI NUANCE OF SUCH VIOLATIONS; AND IF IT
SHALL APPEAR TO THE SATI SFACTION OF THE COURT OR JUSTICE, THAT THE
DEFENDANT HAS, IN FACT, VIOLATED THI'S SECTI ON, AN I NJUNCTI ON MAY BE
| SSUED BY SUCH COURT OR JUSTI CE ENJO NI NG AND RESTRAI NI NG ANY FURTHER
VI OLATI ON, W THOUT REQUI RING PROOF THAT ANY PERSON HAS, | N FACT, BEEN
| NJURED OR DAMAGED THEREBY. | N ANY SUCH PROCEEDI NG, THE COURT MAY MAKE
ALLOMNCES TO THE ATTORNEY GENERAL AS PROVIDED | N PARAGRAPH SI X OF
SUBDI VI SI ON (A) OF SECTI ON ElI GHTY- THREE HUNDRED THREE OF THE Cl VI L PRAC
TI CE LAW AND RULES. WHENEVER THE COURT SHALL DETERM NE THAT A VI OLATI ON
OF THI S SECTI ON HAS OCCURRED, THE COURT MAY I MPCSE A CIVIL PENALTY OF
ONE HUNDRED DOLLARS FOR A FI RST VI OLATI ON AND OF UP TO ONE THOUSAND FOR
A SECOND OR SUBSEQUENT VIOLATION WTHIN A ONE YEAR PERI OD. I N
CONNECTION W TH ANY SUCH PROPCSED APPLI CATI ON, THE ATTORNEY GENERAL | S
AUTHORI ZED TO TAKE PROOF AND MAKE A DETERM NATI ON OF THE RELEVANT FACTS
AND TO | SSUE SUBPOENAS | N ACCORDANCE W TH THE Cl VI L PRACTI CE LAW AND
RULES.

S 2. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



