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STATE OF NEW YORK

1267
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
March 27, 2009

Introduced by M of A TH ELE, WALKER -- read once and referred to the
Committee on Ways and Means

AN ACT to anend the tax law, in relation to providing an expiration
therefor and in relation to investnent tax credits for alternative
energy production facilities and small hydro facilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph 2 of subsection (g-2) of section 606 of the tax
| aw, as anended by chapter 446 of the |aws of 2005, is amended to read
as foll ows:

(2) Qualified fuel <cell electric generating equiprment expenditures.
(A) Qualified fuel cell electric generating equi pnent expenditures are
the costs, incurred on or after [July] JANUARY first, two thousand
[five] THREE, associated with the purchase of on-site electricity gener-
ation systens utilizing proton exchange nenbrane fuel cells, providing a
rat ed basel oad capacity of no |l ess than one kilowatt and no nore than
one hundred kilowatts of electricity, which are located in this state at
the tine the qualified fuel cell electric generating equipnent is placed
in service.

(B) Qualified fuel <cell electric generating equipnent expenditures
shall also include costs, incurred on or after [July] JANUARY first, two
thousand [five] THREE, for materials, l|abor for on-site preparation,
assenbly and original installation, engineering services, designs and

plans directly related to construction or installation and wutility
conpl i ance costs.

(© Such qualified expenditures shall not include interest or other
fi nance charges.

S 2. Subparagraph (i) of paragraph (b) of subdivision 12 of section
210 of the tax law, as anended by chapter 637 of the |laws of 2008, is
amended to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(i) Acredit shall be allowed under this subdivision with respect to
tangi bl e personal property and other tangible property, including build-
ings and structural conponents of buildings, which are: depreciable
pursuant to section one hundred sixty-seven of the internal revenue
code, have a useful life of four years or nore, are acquired by purchase
as defined in section one hundred seventy-nine (d) of the interna
revenue code, have a situs in this state and are (A) principally used by
the taxpayer in the production of goods by manufacturing, processing,
assenbling, refining, mning, extracting, farm ng, agriculture, horti-
culture, floriculture, viticulture or commercial fishing, (B) industria
waste treatment facilities or air pollution control facilities, used in
the taxpayer's trade or business, (C) research and devel opnent property,
(D) principally wused in the ordinary course of the taxpayer's trade or
busi ness as a broker or dealer in connection with the purchase or sale
(which shall include but not be limted to the issuance, entering into,
assunption, offset, assignment, termnation, or transfer) of stocks,
bonds or other securities as defined in section four hundred seventy-
five (c)(2) of the Internal Revenue Code, or of conmodities as defined
in section four hundred seventy-five (e) of the Internal Revenue Code,
(E) principally used in the ordinary course of the taxpayer's trade or
business of providing investnent advisory services for a regulated
i nvest ment conpany as defined in section eight hundred fifty-one of the
Internal Revenue Code, or |ending, |oan arrangenent or |oan origination
services to custoners in connection with the purchase or sale (which
shall include but not be Iimted to the issuance, entering into, assunp-
tion, offset, assignnent, termnation, or transfer) of securities as
defined in section four hundred seventy-five (c)(2) of the Interna
Revenue Code, (F) principally used in the ordinary course of the taxpay-
er's business as an exchange registered as a national securities
exchange within the nmeani ng of sections 3(a)(1l) and 6(a) of the Securi-
ti es Exchange Act of 1934 or a board of trade as defined i n SUBPARAGRAPH
(A) OF PARAGRAPH ONE OF section [1410(a)(1)] FOURTEEN HUNDRED TEN of the
New York Not-for-Profit Corporation Law or as an entity that is wholly
owned by one or nore such national securities exchanges or boards of
trade and that provides autonmation or technical services thereto, [or]
(G principally used as a qualified filmproduction facility including
qualified film production facilities having a situs in an enpire zone
desi gnated as such pursuant to article eighteen-B of the general nunici-
pal |aw, where the taxpayer is providing three or nore services to any
qualified film production conpany wusing the facility, including such
services as a studio lighting grid, lighting and grip equipnent, rmulti-
line phone service, broadband information technol ogy access, i ndustria
scal e electrical capacity, food services, security services, and heat-
ing, ventilation and air conditioning, OR (H AN ALTERNATI VE ENERGY
PRODUCTI ON FACI LI TY AND SMALL HYDRO FACI LI TY, AS DEFI NED | N SUBDI VI SI ONS
TWO-B AND TWO- C OF SECTION TWO OF THE PUBLIC SERVICE LAW PROVI DED
HONEVER, FOR THE PURPOSES OF THI'S ARTICLE, AN ALTERNATIVE ENERGY
PRODUCTI ON FACI LI TY SHALL NOT BE SUBJECT TO THE MAXIMUM CAPACITY OF
El GHTY MEGAWATTS AS PROVI DED I N SUBDI VI SI ON TWO- B OF SECTI ON TWO OF THE
PUBLI C SERVI CE LAW For purposes of clauses (D), (E) and (F) of this
subpar agr aph, property purchased by a taxpayer affiliated wth a regu-
| at ed broker, dealer, registered investnment adviser, national securities
exchange or board of trade, is allowed a credit under this subdivision
if the property is wused by its affiliated regul ated broker, dealer,
regi stered investnment adviser, national securities exchange or board of
trade in accordance with this subdivision. For purposes of determ ning
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if the property is principally used in qualifying uses, the uses by the
t axpayer described in clauses (D) and (E) of this subparagraph may be
aggregated. In addition, the uses by the taxpayer, its affiliated regu-
| ated broker, dealer, and registered i nvestnent advi ser under either or
bot h of those clauses nay be aggregated. Provided, however, a taxpayer
shall not be allowed the credit provided by clauses (D), (E) and (F) of
t hi s subparagraph unless (I) eighty percent or nore of +the enployees
performng the admnistrative and support functions resulting fromor
related to the qualifying uses of such equipnent are located in this
state or (lIl1) the average nunber of enpl oyees that performthe adm nis-
trative and support functions resulting fromor related to the qualify-
ing uses of such equipnment and are located in this state during the
taxabl e year for which the credit is clained is equal to or greater than
ni nety-five percent of the average nunber of enployees that perform
these functions and are located in this state during the thirty-six
nont hs i medi ately preceding the year for which the credit is clained,
or (Ill) the nunber of enployees located in this state during the taxa-
ble year for which the credit is clainmed is equal to or greater than
ninety percent of the nunber of enployees located in this state on
Decenber thirty-first, nineteen hundred ninety-eight or, if the taxpayer
was not a cal endar year taxpayer in nineteen hundred ninety-eight, the
last day of its first taxable year ending after Decenber thirty-first,
ni net een hundred ninety-eight. If the taxpayer becones subject to tax in
this state after the taxable year beginning in nineteen hundred ninety-
eight, then the taxpayer is not required to satisfy the enploynent test
provided in the preceding sentence of this subparagraph for its first
taxable vyear. For purposes of <clause (Il11) of this subparagraph the
enpl oynment test will be based on the nunber of enployees |ocated in this
state on the last day of the first taxable year the taxpayer is subject
to tax in this state. If the uses of the property nust be aggregated to
deternmi ne whether the property is principally used in qualifying uses,
then either each affiliate using the property nust satisfy this enpl oy-
nment test or this enploynent test nust be satisfied through the aggre-
gation of the enployees of the taxpayer, its affiliated regulated
broker, dealer, and registered investnent adviser using the property.
For purposes of this subdivision, the term"goods" shall not include
el ectricity PROVIDED, HOMNEVER, THAT THI S EXCLUSI ON | N NO WAY AFFECTS THE
CREDI T ALLOMBLE UNDER CLAUSE (H) OF THI S SUBPARAGRAPH

S 3. This act shall take effect imediately, and shall apply to taxa-
bl e years begi nning on or after January 1, 2010.



