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STATE OF NEW YORK

6959--A
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
March 17, 2009

Introduced by M of A BRODSKY, TITONE, REILLY, SPANO HYER- SPENCER,
JAFFEE, ZEBROWSKI, KOON, MAYERSOHN, M LLMAN -- Muilti-Sponsored by --
M of A MEENENY, NOLAN, RAI A, SCH MEL, WEI SENBERG -- read once and
referred to the Conmmttee on Tourism Arts and Sports Devel opnent --
reported and referred to the Commttee on Ways and Means -- comittee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said conmttee

AN ACT to anend the education law, in relation to the deaccessioning of
property by collecting institutions; and to repeal certain provisions
of such law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings. The |I|egislature hereby finds and
deternmines that the state of New York has the finest collecting insti-
tutions in the world, giving the people of the state and visitors an
unequal ed opportunity to experience the world' s cultural, artistic,
historical, natural history and scientific heritage. These collecting
institutions exist across the state, range in size fromthe smallest to
the largest institutions in the world, and are all creatures of state
government. Sone are directly chartered by the | egislature, and sonme by
the board of regents, but all are subject to the public interest as set
forth in law, regulation, charter requirenent, and sound collecting
institution practice as also set forth by collecting institutions asso-
ciations and accreditation organi zations. This legislation is intended
to assure and enhance the continuing interest of collecting institutions
in abiding by and protecting the public interest.

The legislature further finds and determ nes that there is a need for
clarification and standards with respect to the ways collecting insti-
tutions acquire, hold, and dispose of property, especially property that
is part of their collections. The need for such inprovenent in state
policy and practice is a |ong-standing concern, and has been hi ghlighted
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by the recent and wi dely discussed increase in financial pressure on
cultural institutions. The | egislature notes attenpts in New York and
el sewhere to nonetize collections and the asserted use of those nonies
for purposes other than the protection and expansi on of collections. The
| egi slature further finds and determ nes that such practices are incon-
sistent wth the interest of the people of the state, are inconsistent
with requirenents of governing docunents, accreditation standards, and
accepted collecting institution practices, and, if unchecked, wll
permanently endanger the integrity and existence of collecting institu-
tion collections handed to us by earlier generations as a sacred,
cultural, ethical, and public trust.

The legislature therefore finds and declares that the requirenments of
this law are necessary to protect the «cultural, artistic, historical,
and scientific heritage of the state, and the public interest, are
consi stent with | ong-standi ng professional standards set forth by the
collecting institution comunity, and are consistent with the statutory
and constitutional responsibilities of the |legislature and the board of
regents.

S 2. The education law is anended by adding a new section 233-aaa to
read as foll ows:

S 233- AAA. ACCESSI ON AND DEACCESSI ON OF PROPERTY. 1. FOR THE PURPGCSES
OF TH S ARTI CLE THE FOLLOW NG TERMS SHALL HAVE THE FOLLOW NG MEANI NGS:

(A) "COLLECTING |INSTITUTION' MEANS A MJSEUM OR OTHER CULTURAL OR
EDUCATI ONAL | NSTI TUTION THAT |S OPERATED BY A GOVERNMENTAL ENTITY,
EDUCATI ON  CORPORATI ON, NOT- FOR- PROFI T CORPORATI ON OR CHARI TABLE TRUST
AND OANS OR HOLDS COLLECTI ONS, OR HAS COLLECTI NG AS A STATED PURPCSE I N
| TS CHARTER, CERTI FI CATE OF | NCORPORATI ON OR OTHER ORGANI ZI NG DOCUMENTS,
OR | NTENDS TO OAN OR HOLD COLLECTI ONS.

(B) "ACCESSI ONING' MEANS THE PLACEMENT OF AN | TEM | NTO A COLLECTI NG
I NSTI TUTI ON'S COLLECTI ON AND ON | TS COLLECTI ON REG STER FOLLOW NG PROCE-
DURES THAT ARE SET FORTH IN THE COLLECTING |INSTITUTION S COLLECTI ON
MANAGEMENT PCLI CY AND M SSI ON STATEMENT.

(C) "DEACCESSI ONI NG' MEANS THE REMOVAL OF AN | TEM FROM A COLLECTI NG
| NSTI TUTI ON'S COLLECTI ON AND | TS COLLECTI ON REGQ STER FOLLOW NG PROCE-
DURES THAT ARE SET FORTH |IN THE COLLECTI NG I NSTI TUTI ON' S COLLECTI ON
MANAGEMENT PCLI CY AND CONSI STENT WTH I TS M SSI ON STATEMENT.

(D) "DI SPOSAL" MEANS THE REMOVAL OF AN | TEM FROM A COLLECTI NG | NSTI -
TUTION'S OMERSH P BY MEANS OF | TS SALE, DESTRUCTI ON, TRANSFER, LEASE,
G FT OR ANY OTHER MEANS.

(E) "M SSI ON STATEMENT" MEANS A STATEMENT APPROVED BY THE COLLECTI NG
INSTITUTION' S GOVERNING BODY, WHICH |S MODELED ON, DERI VED FROM AND
CONS| STENT W TH THE COLLECTI NG | NSTI TUTI ON' S CORPORATE PURPOSES AS SET
FORTH IN |TS CHARTER, CERTI FI CATE OF | NCORPORATI ON OR OTHER ORGANI ZI NG
DOCUMENT THAT | DENTI FIES | TS PURPOSES, BENEFI TS, ACTIVITIES AND PRAC
TI CES.

(F) "COLLECTION MANAGEMENT POLI CY" MEANS A STATEMENT APPROVED BY THE
COLLECTI NG | NSTI TUTI ON' S GOVERNI NG BODY AND ADM NI STERED BY | TS BOARD,
OFFI CERS, EMPLOYEES,  AND CONSULTANTS WH CH I NCLUDES ALL POLI CI ES AND
PRACTI CES RELATED TO THE PRESERVATI ON, ACCESSI BILITY, AND USE OF THE
COLLECTI NG | NSTI TUTI ON'S COLLECTI ONS AND ASSOCI ATED DATA, | NCLUDI NG LOAN
MANAGEMENT, COLLECTION CGROMH AND REFI NEMENT; DI SCHARGE OF THE PUBLI C
TRUST W TH RESPECT TO COLLECTI ONS; METHODS OF ACCESSI ONI NG DEACCESSI O\
| NG AND DI SPOSAL; PLANNING AND ESTABLISHI NG COLLECTION PRI ORITIES;
OBTAI NI NG  ALLOCATI NG  AND MANAG NG RESOURCES, COORDI NATI NG COLLECTI ON
PROCESSES W TH THE NEEDS OF CURATI ON, PRESERVATI ON, COLLECTI ON USE; AND
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A PUBLIC REGQ STER OF ACCESSIONED | TEMS, WHICH IS MODELED QON, DERI VED
FROM AND CONSI STENT W TH THE COLLECTI NG | NSTI TUTI ON'S M SSI ON STATEMENT.

(G "COLLECTION' MEANS THE TANG BLE OR | NTANG BLE THI NGS OANED AND
ACCESSI ONED BY A COLLECTING [INSTITUTIQN, |INCLUDING TH NGS THAT ARE
GENERATED BY VI DEO, COMPUTER OR SI M LAR MEANS OF PRQIECTI ON AND DI SPLAY,
I NCLUDI NG CONCEPTS, THAT HAVE | NTRINSI C H STORI CAL, ARTI STI C, CULTURAL,
SCI ENTI FI C, NATURAL HI STORY OR OTHER VALUE.

(H "I TEM MEANS AN | NDI VI DUAL ELEMENT OF A COLLECTI ON.

(1) "REFI NEMENT" MEANS CHANGNG THE ITEMS IN A COLLECTING | NSTI-
TUTION' S COLLECTION IN ORDER TO FULFILL |ITS M SSI ON STATEMENT AND
COLLECTI ONS MANAGEMENT POLI CY.

2. EACH COLLECTI NG | NSTI TUTI ON SHALL DEVELOP, ADCPT AND PUBLISH A
COLLECTI ON  MANAGEMENT POLICY AND A M SSI ON STATEMENT. EACH COLLECTI NG
I NSTI TUTI ON SHALL BE BOUND BY | TS COLLECTI ON MANAGEMENT POLICY AND I TS
M SSI ON STATEMENT.

3. A COLLECTI NG I NSTI TUTI ON MJUST ACCESSI ON ALL I TEMS I N I TS POSSESSI ON
THAT ARE CONS|I STENT WTH I TS M SSI ON STATEMENT AND COLLECTI ON MANAGEMENT
PCLI CY.

4. EACH COLLECTI NG | NSTITUTI ON SHALL PUBLI SH A REA STER OF I TEMS | N
| TS COLLECTI ON. SUCH REG STER SHALL BE PUBLI SHED W THI N THREE YEARS OF
THE EFFECTI VE DATE OF THI S SECTI ON. THE BOARD OF REGENTS MAY EXTEND THE
DEADLI NE AFTER GOOD CAUSE HAS BEEN SHOWN. NOTW THSTANDI NG THE FOREGO NG,
AS OF THE EFFECTI VE DATE OF THI S SECTI ON, ALL COLLECTI NG | NSTI TUTI ONS
SHALL PUBLISH A REGQ STER OF NEWLY ACCESS|I ONED OR DEACCESSI ONED | TEMS.
ANY REGULATI ONS PROMULGATED BY THE REGENTS SHALL | NCLUDE REASONABLE
STANDARDS AND REQUI REMENTS FOR SUCH REG STER WHI CH SHALL | NCLUDE THE USE
OF CLASSES OF |ITEMS VWHERE THE |[|NDI VI DUAL LI STING OF | TEMS WOULD BE
BURDENSQOME.

5. NO COLLECTI NG | NSTI TUTI ON MAY DI SPCSE OF AN ITEM OR ITEMS IN ITS
COLLECTI ON EXCEPT AS SET FORTH IN THI' S STATUTE AND IN I TS M SSI ON STATE-
MENT AND COLLECTI ONS MANAGEMENT POLI CY AND NOT UNTIL THE | TEM OR | TEMS
HAVE BEEN DEACCESSI ONED.

6. PROCEEDS FROM DI SPOSAL OF AN | TEM SHALL ONLY BE USED FOR PURPGSES
SET FORTH IN THI S STATUTE.

7. NO ITEM IN A COLLECTI NG I NSTI TUTI ON' S COLLECTI ON MAY BE USED AS
COLLATERAL OR NMAY BE CAPI TALI ZED. NOTHING IN THI S SECTI ON SHALL AFFECT
ANY COLLATERALI ZATI ON OR CAPI TALI ZATI ON AGREEMENT, ENTERED | NTO BY A
COLLECTI NG I NSTI TUTI ON I N EXI STENCE FOR OVER SEVENTY-FIVE YEARS AND
VWHOSE CERTI FI CATE OF | NCORPORATI ON, AS AMENDED, HAS BEEN FI LED W TH THE
SECRETARY OF STATE, THAT IS ALREADY I N EFFECT OR PREVENT | TEMs PLEDGED
AS COLLATERAL OR CAPITALI ZED ON THE EFFECTI VE DATE OF THI S SECTION TO
CONTI NUE TO BE USED AS COLLATERAL OR CAPI TALIZED AT ANY TIME IN THE
FUTURE PROVI DI NG THAT THE | TEM5 REMAIN I N THE POSSESSI ON OF THE COLLECT-
NG | NSTITUTION EXCEPT THAT NOTHI NG HEREIN SHALL | MPAIR A LENDER S
Rl GHTS UNDER A COLLATERALI ZATI ON AGREEMENT TO FORECLOSE ON  THE COLLAT-
ERAL UNDER THE TERMS OF THE AGREEMENT. THE EXI STENCE OF ANY COLLATERALI -
ZATI ON OR CAPI TALI ZATI ON AGREEMENT SHALL BE DI SCLOSED TO THE DEPARTMENT.

8. A COLLECTI NG | NSTI TUTI ON MAY DEACCESSI ON AN | TEM I N I TS COLLECTI ON
ONLY I F ONE OR MORE OF THE FOLLOW NG CRI TERI A HAVE BEEN MET:

(A) THE ITEM IS | NCONSI STENT WTH THE M SSI ON OF THE COLLECTI NG | NSTI -
TUTI ON AS SET FORTH IN I'TS M SSI ON STATEMENT;

(B) THE | TEM HAS FAI LED TO RETAIN I TS | DENTI TY;

(© THE | TEM | S REDUNDANT;

(D) THE | TEM S PRESERVATI ON AND CONSERVATI ON NEEDS ARE BEYOND THE
CAPACI TY OF THE COLLECTI NG I NSTI TUTI ON TO PROVI DE;
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(E) THE ITEM | S DEACCESSI ONED TO ACCOVPLI SH REFI NEMENT OF COLLECTI ONS
AS REQUI RED BY AND/ OR STATED IN I TS COLLECTI ON MANAGEMENT POLI CY;

(F) I'T HAS BEEN ESTABLI SHED THAT THE | TEM | S | NAUTHENTI C;

(G THE COLLECTING I NSTI TUTION | S REPATRI ATI NG THE | TEM OR RETURNI NG
THE | TEM TO I TS RI GHTFUL OMER;

(H THE COLLECTI NG I NSTITUTION IS RETURNI NG THE | TEM TO THE DONOR, OR
THE DONOR S HEI RS OR ASSI GNS, TO FULFILL DONOR RESTRI CTI ONS RELATI NG TO
THE | TEM WHI CH THE COLLECTI NG I NSTI TUTI ON | S NO LONGER ABLE TO MEET;

(1) THE | TEM PRESENTS A HAZARD TO PEOPLE OR OTHER COLLECTI ON | TEMS.

9. THE BOARD OF REGENTS IS DI RECTED TO CREATE A STATEWDE REG STER
AVAI LABLE ON THE | NTERNET FOR THE PURPOSES OF COLLECTI NG AND PROVI DI NG
PUBLI C | NFORVATI ON ABOUT DEACCESSI ONI NG WHI CH SHALL | NCLUDE THE ABI LI TY
OF A COLLECTI NG INSTITUTION TO LIST AN ITEM FOR ACTUAL OR POTENTI AL
DEACCESSI ONI NG

10. (A) PROCEEDS FROM THE DI SPOCSAL OF AN | TEM OR | TEMS MAY BE USED FOR
THE ACQUI SITION OF ANOTHER | TEM OR | TEMS FOR THE COLLECTI ON AND/ OR FOR
THE PRESERVATI ON, PROTECTION OR CARE OF AN ITEM OR ITEMS IN THE
COLLECTION. |IN NO EVENT, HOWEVER, SHALL PROCEEDS DERIVED FROM THE
DI SPCSAL OF AN | TEM OR | TEM5 FROM A COLLECTI ON BE USED FOR TRADI TI ONAL
AND CUSTOVARY OPERATI NG EXPENSES. NOTHING IN THI S SECTION SHALL LIMT
THE ABILITY OF A COLLECTI NG I NSTI TUTI ON TO SET MORE RESTRI CTI VE POLI Cl ES
RELATI NG TO THE USE OF PROCEEDS FROM A DI SPOSED | TEM

(B) A GOVERNMENTAL ENTITY OPERATING A COLLECTING | NSTITUTION SHALL
ESTABLI SH A COLLECTI ON RESERVE FUND. PROCEEDS RECElI VED FROM THE SALE OF
A DI SPCSED | TEM SHALL BE USED TO PAY OFF ANY REMAI NI NG DEBT | NCURRED I N
THE PURCHASE OF THE DEACCESSI ONED | TEM THAT WAS SOLD. ANY MONEYS RENAI N-
ING AFTER THE PAYMENT OF SUCH DEBT SHALL BE PAI D | NTO THE COLLECTI ON
RESERVE FUND AND SHALL BE DEPCSI TED AND SECURED IN THE MANNER PROVI DED
BY SECTI ON TEN OF THE GENERAL MUNI Cl PAL LAW THE GOVERNVENTAL COLLECTI NG
| NSTI TUTI ON MAY USE MONEYS FROM THE COLLECTI ON RESERVE FUND ONLY FOR THE
PURPOSES AUTHORI ZED | N PARAGRAPH (A) OF THI'S SUBDI VI SI ON.

11. THE BOARD OF REGENTS SHALL ADOPT RULES OR REGULATI ONS TO | MPLEMENT
THE PROVI SI ONS OF THI' S SECTI ON.

S 3. The board of regents is hereby authorized and directed, in
consultation with groups and individuals who have expertise in the
field, to consider and nake recomrendati ons concerni ng whet her coll ect-
ing institutions should include buildings in their <collection. Such
study shall include, but not be linmted to:

(a) The reasons for the inclusion of a building in a collecting insti-
tution's collection;

(b) Criteria for determining when it 1is permssible to include a
building in a collecting institution's collection;

(c) Whether funds fromthe sale of disposed itens can be used to care
for the physical well-being of the structure and if so what |imtations,
i f any, should there be.

The regents shall submt a copy of the study to the governor, the
tenporary president of the senate, the speaker of the assenbly, the
chai rperson of the senate higher education conmttee and the chairperson
of the assenbly higher education commttee no later than six nmonths from
the effective date of this act.

S 4. Paragraph (a) of subdivision 5 of section 233-a of the education
| aw i s REPEALED and a new paragraph (a) is added to read as foll ows:

(A) PROCEEDS FROM THE DI SPOSAL OF AN | TEM OR | TEMS FROM A COLLECTI NG
| NSTI TUTI ON' S COLLECTI ON MAY BE USED FOR THE ACQUI SI TI ON OF ANOTHER | TEM
OR ITEMS FOR THE COLLECTING |INSTITUTION S COLLECTI ON ANDY OR FOR THE
PRESERVATI ON, PROTECTI ON OR CARE OF AN ITEM OR I TEMS I N THE COLLECTI ON.
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IN NO EVENT, HOWNEVER, SHALL PROCEEDS DERI VED FROM THE DI SPCSAL OF AN
| TEM OR | TEMS FROM A COLLECTI NG I NSTI TUTION'S COLLECTION BE USED FOR
TRADI TI ONAL AND CUSTOVARY OPERATI NG EXPENSES. NOTHI NG I N THI' S SECTI ON
SHALL LIMT THE ABI LI TY OF A COLLECTI NG I NSTI TUTI ON TO SET MORE RESTRI C-
Tl VE POLI Cl ES RELATI NG TO THE USE OF PROCEEDS FROM A DI SPCSED | TEM

S 5. Subdivision 5 of section 233-aa of the education |aw i s REPEALED
and a new subdivision 5 is added to read as foll ows:

5. PROCEEDS FROM THE DI SPCSAL OF AN I TEM OR I TEM5S FROM A COLLECTI NG
| NSTI TUTI ON' S COLLECTI ON MAY BE USED FOR THE ACQUI SI TI ON OF ANOTHER | TEM
OR ITEMS FOR THE COLLECTION AND OR FOR THE PRESERVATI ON, PROTECTI ON
COLLECTI NG INSTITUTION S OR CARE OF AN ITEMOR I TEMS I N THE COLLECTI ON.
IN NO EVENT, HOWNEVER, SHALL PROCEEDS DERI VED FROM THE DI SPCSAL OF AN
| TEM OR | TEMS FROM A COLLECTI NG I NSTI TUTION'S COLLECTION BE USED FOR
TRADI TI ONAL AND CUSTOVARY OPERATI NG EXPENSES. NOTHI NG I N THI' S SECTI ON
SHALL LIMT THE ABI LI TY OF A COLLECTI NG I NSTI TUTI ON TO SET MORE RESTRI C-
Tl VE POLI Cl ES RELATI NG TO THE USE OF PROCEEDS FROM A DI SPCSED | TEM

S 6. This act shall take effect imediately.



