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STATE OF NEW YORK

6861
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
March 13, 2009

Introduced by M of A  SCOZZAFAVA -- read once and referred to the
Committee on Corporations, Authorities and Conm ssions

AN ACT to anend the business corporation |aw and the civil practice |aw
and rules, inrelation to limtations on asbestos-related liabilities
relating to certain nergers and consolidations

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The business corporation |awis amended by adding a new
section 906-a to read as foll ows:

S 906-A. LI M TATI ONS ON ASBESTOS- RELATED LI ABI LI TI ES RELATI NG TO CERTAI N
MERGERS OR CONSCLI DATI ONS.

(A) LI M TATI ON ON SUCCESSOR ASBESTOS- RELATED LI ABI LI TI ES.

(1) EXCEPT AS FURTHER LI M TED | N SUBPARAGRAPH TWO OF THI' S PARAGRAPH,
THE CUMULATIVE SUCCESSOR ASBESTOS- RELATED LIABILITIES OF A DOVESTIC
CORPORATI ON THAT WAS | NCORPORATED IN THI S STATE PRI OR TO MAY FI RST, TWO
THOUSAND NI NE, SHALL BE LIMTED TO THE FAIR MARKET VALUE OF THE TOTAL
ASSETS OF THE TRANSFEROR DETERM NED AS OF THE TIME OF THE MERGER OR
CONSOLI DATI ON AND SUCH CORPORATION SHALL HAVE NO RESPONSI BI LI TY FOR
SUCCESSOR ASBESTOS- RELATED LI ABI LI TIES | N EXCESS OF SUCH LI M TATI ON.

(2) I'F THE TRANSFEROR HAD ASSUMED OR | NCURRED SUCCESSOR ASBESTCS- RE-
LATED LIABILITIES IN CONNECTION WTH A PRI OR MERGER OR CONSCLI DATI ON
W TH A PRI OR TRANSFEROR, THEN THE FAI R MARKET VALUE OF THE TOTAL ASSETS
OF THE PRI OR TRANSFEROR, DETERM NED AS OF THE TI ME OF SUCH EARLI ER MERG
ER OR CONSCLI DATI ON, SHALL BE SUBSTI TUTED FOR THE LI M TATI ON SET FORTH
| N SUBPARAGRAPH ONE OF THI S PARAGRAPH FOR PURPOSES OF DETERM NING THE
LI M TATION OF LI ABILITY OF A DOVESTI C CORPORATI ON.

(B) LIMTATION ON TOTAL ASSETS AVAI LABLE TO SATI SFY SUCCESSOR ASBES-
TOS- RELATED LI ABI LI TI ES.

(1) EXCEPT AS FURTHER LI M TED | N SUBPARAGRAPH TWO OF THI S PARAGRAPH,
THE ASSETS OF A DOVESTI C CORPORATI ON THAT WAS | NCORPORATED I N THI S STATE
PRIOR TO MAY FI RST, TWD THOUSAND NI NE, SHALL BE EXEMPT FROM RESTRAI NT,
ATTACHVENT OR EXECUTI ON ON JUDGVENTS RELATED TO CLAIMS FOR SUCCESSOR
ASBESTOS- RELATED LI ABILITIES | F THE CUMJULATI VE AMOUNTS WHI CH, AFTER THE
TIME OF THE MERGER OR CONSCLI DATI ON AS TO WHI CH THE FAI R MARKET VALUE OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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TOTAL ASSETS |'S DETERM NED FOR PURPOSES OF THI'S PARAGRAPH AND PARAGRAPH
(A) OF THI'S SECTION, ARE PAID OR COW TTED TO BE PAI D BY OR ON BEHALF OF
THE CORPORATI ON, OR BY OR ON BEHALF OF A TRANSFEROR | N CONNECTI ON W TH
SETTLEMENTS, JUDGMVENTS OR OTHER DI SCHARGES OF CLAI MBS OF ASBESTOS- RELATED
LIABILITIES, EXCEED THE FAIR MARKET VALUE OF THE TOTAL ASSETS OF THE
TRANSFEROR, DETERM NED AS OF THE TI ME OF THE MERGER OR CONSOL| DATI ON.

(2) |F THE TRANSFEROR HAD ASSUMED OR | NCURRED SUCCESSOR ASBESTOS- RE-
LATED LIABILITIES IN CONNECTION WTH A PRI OR MERGER OR CONSOLI DATI ON
W TH A PRI OR TRANSFEROR, THEN THE FAI R MARKET VALUE OF THE TOTAL ASSETS
OF THE PRI OR TRANSFEROR, DETERM NED AS OF THE TI ME OF SUCH EARLI ER MERG
ER OR CONSOLI DATI ON, SHALL BE SUBSTI TUTED FOR THE LI M TATI ON SET FORTH
I N SUBPARAGRAPH ONE OF THI'S PARAGRAPH FOR PURPCSES OF DETERM NING THE
EXTENT OF THE EXEMPTI ON OF THE ASSETS OF A DOVESTI C CORPORATI ON.

(C) FAIR MARKET VALUE OF TOTAL ASSETS.

(1) A DOVESTIC CORPORATION MAY ESTABLISH THE FAI R MARKET VALUE OF
TOTAL ASSETS THROUGH ANY METHOD REASONABLE UNDER THE Cl RCUMSTANCES,
I NCLUDI NG BY REFERENCE TO THE GO NG CONCERN VALUE OF SUCH ASSETS OR TO
THE PURCHASE PRI CE ATTRI BUTABLE TO OR PAI D FOR SUCH ASSETS IN AN ARM S
LENGTH TRANSACTI ON, OR, | N THE ABSENCE OF OTHER READI LY AVAI LABLE | NFOR-
MATI ON FROM WH CH FAI R MARKET VALUE CAN BE DETERM NED, BY REFERENCE TO
THE VALUE OF SUCH ASSETS RECORDED ON A BALANCE SHEET. TOTAL ASSETS SHALL
| NCLUDE | NTANG BLE ASSETS. A SHOW NG BY THE DOVESTI C CORPORATION OF A
REASONABLE DETERM NATI ON OF THE FAI R MARKET VALUE OF TOTAL ASSETS SHALL
BE PRI MA FACI E EVI DENCE OF THEI R FAI R MARKET VALUE.

(2) ONCE A REASONABLE DETERM NATI ON OF THE FAI R MARKET VALUE OF TOTAL
ASSETS HAS BEEN THUS ESTABLI SHED BY A DOVESTI C CORPORATI ON, A CLAI MANT
DI SPUTI NG THAT DETERM NATI ON OF VALUE SHALL THEN HAVE THE BURDEN OF
ESTABLI SH NG A DI FFERENT FAI R MARKET VALUE OF SUCH ASSETS.

(3) FOR THE PURPOSE OF ADJUSTI NG THE LI M TATI ONS SET FORTH | N PARA-
GRAPHS (A) AND (B) OF THI'S SECTI ON TO ACCOUNT FOR THE PASSAGE OF TI ME
THE FAI R MARKET VALUE OF TOTAL ASSETS AT THE TIME OF A MERGER OR CONSOL-
| DATI ON SHALL BE | NCREASED ANNUALLY, UNTIL THE EARLI ER OF:

(1) THE DATE OF THE SETTLEMENT, JUDGVENT OR OTHER DI SCHARGE TO WHI CH
THE LI M TATI ONS | N PARAGRAPH (A) OR (B) OF THIS SECTION ARE BEING
APPLI ED;, OR

(1) THE DATE ON WHI CH SUCH ADJUSTED FAIR MARKET VALUE IS FIRST
EXCEEDED BY THE CUMULATI VE AMOUNTS PAI D OR COMM TTED TO BE PAI D BY OR ON
BEHALF OF THE CORPORATI ON, OR BY OR ON BEHALF OF A TRANSFEROR, AFTER THE
TIME OF THE MERGER OR CONSOL| DATI ON AS TO WHI CH THE FAI R MARKET VALUE OF
TOTAL ASSETS |'S DETERM NED FOR PURPOSES OF PARAGRAPHS (A) AND (B) OF
TH'S SECTION, IN CONNECTION WTH SETTLEMENTS, JUDGMENTS OR OTHER
DI SCHARGES OF THE SUCCESSOR ASBESTOS- RELATED LI ABILITIES, AT THE RATE
EQUAL TO THE PRIME RATE AS LISTED IN THE FIRST EDI TI ON OF THE WALL
STREET JOURNAL PUBLI SHED FOR EACH CALENDAR YEAR SINCE SUCH MERGER OR
CONSOLI DATI ON, PLUS ONE PERCENT NOT COVPOUNDED.

(D) APPLI CATI ON.

(1) THE LIMTATIONS SET FORTH IN PARAGRAPHS (A) AND (B) OF THI' S
SECTI ON SHALL APPLY TO MERGERS OR CONSOLI DATI ONS EFFECTED UNDER THE LAWS
OF THI'S STATE OR ANOTHER JURI SDI CTI ON CONSUMVATED PRIOR TO MAY FI RST,
TWO THOUSAND SEVEN.

(2) THE LIMTATIONS SET FORTH IN PARAGRAPHS (A) AND (B) OF THI' S
SECTI ON SHALL APPLY TO ALL ASBESTOS CLAI MBS, | NCLUDI NG EXI STI NG ASBESTOS
CLAIMS, AND ALL LITIGATION, |NCLUDI NG EXI STI NG LI TI GATI ON, AND SHALL
APPLY TO SUCCESSORS OF A DOMESTIC CORPORATION TO WHICH THI'S SECTI ON
APPLI ES.
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(3) THE LIMTATIONS SET FORTH IN PARAGRAPHS (A) AND (B) OF THI'S
SECTI ON SHALL NOT APPLY TO WORKERS' COWVPENSATI ON BENEFI TS PAID BY OR ON
BEHALF OF AN EMPLOYER TO AN EMPLOYEE.

(4) THE LIMTATIONS SET FORTH IN PARAGRAPHS (A) AND (B) OF THI'S
SECTI ON SHALL NOT APPLY TO ANY CLAI M AGAI NST A DOVESTI C CORPORATI ON THAT
DOES NOT CONSTI TUTE A SUCCESSOR ASBESTOS- RELATED LI ABI LI TY.

(5 THE LIM TATIONS SET FORTH IN PARAGRAPHS (A) AND (B) OF TH'S
SECTI ON SHALL NOT APPLY TO ANY OBLI GATI ON ARI SI NG UNDER THE NATI ONAL
LABOR RELATI ONS ACT (49 STAT. 449, 29 U .S.C. S 151 ET SEQ), OR UNDER
ANY COLLECTI VE BARGAI NI NG AGREEMENT.

(E) DEFINITIONS. AS USED IN TH S SECTION, THE FOLLOWN NG WORDS AND
PHRASES SHALL HAVE THE FOLLOW NG MEANI NGS:

(1) "ASBESTOS CLAIM' SHALL MEAN ANY CLAIM WHEREVER OR WHENEVER MADE,
FOR DAMAGES, LOSSES, | NDEMNI FI CATIQN, CONTRIBUTION OR OTHER RELI EF,
ARI SI NG QUT OF, BASED ON OR I N ANY WAY RELATED TO ASBESTOS, | NCLUDI NG
PROPERTY DAMAGE CAUSED BY THE | NSTALLATION, PRESENCE OR REMOVAL OF
ASBESTCS, THE HEALTH EFFECTS OF EXPOSURE TO ASBESTOS, | NCLUDI NG ANY
CLAIM FOR PERSONAL | NJURY, DEATH, MENTAL OR EMOTI ONAL | NJURY, RISK OF
DI SEASE OR OTHER | NJURY OR THE COSTS OF MEDI CAL MONI TORING OR SURVEI L-
LANCE. THE TERM SHALL ALSO | NCLUDE ANY CLAI M MADE BY OR ON BEHALF OF ANY
PERSON EXPOSED TO ASBESTOS OR ANY REPRESENTATI VE, SPOUSE, PARENT, CHI LD
OR OTHER RELATI VE OF ANY SUCH PERSON.

(2) " SUCCESSOR ASBESTCS- RELATED LI ABI LI TIES" SHALL MEAN ANY LI ABIL-
I TIES, WHETHER KNOAWN OR UNKNOWN, ASSERTED OR UNASSERTED, ABSOLUTE OR
CONTI NGENT, ACCRUED OR UNACCRUED, LI QUI DATED OR UNLI QUI DATED OR DUE OR
TO BECOVE DUE, RELATED I N ANY WAY TO ASBESTCS CLAI M5, THAT WERE ASSUMED
OR | NCURRED BY A DOVESTI C CORPORATI ON OR FOREI GN CORPORATI ON AS A RESULT
OF OR I N CONNECTI ON W TH A MERGER OR CONSOLI DATI ON, OR THE PLAN OF MERG
ER OR CONSOLI DATI ON RELATED THERETO, WTH OR |INTO ANOTHER DOVESTIC
CORPORATI ON OR FOREI GN CORPORATI ON EFFECTED UNDER THE LAWS OF THI S STATE
OR ANOTHER JURISDICTION OR WHI CH ARE RELATED I N ANY WAY TO ASBESTCS
CLAI M5 BASED ON THE EXERCI SE OF CONTROL OR THE OWERSH P OF STOCK OF
SUCH CORPORATI ON PRI OR TO SUCH MERGER OR CONSOLI DATI ON. THE TERM SHALL
ALSO | NCLUDE LI ABI LI TIES WHI CH, AFTER THE TI ME OF THE MERGER OR CONSOL-
| DATION AS TO WHI CH THE FAI R MARKET VALUE OF TOTAL ASSETS | S DETERM NED
FOR PURPOSES OF PARAGRAPHS (A) AND (B) OF THI S SECTI ON, WERE OR ARE PAI D
OR OIHERW SE DI SCHARGED, OR COW TTED TO BE PAID OR OTHERW SE
DI SCHARGED, BY OR ON BEHALF OF THE CORPORATI ON, OR BY OR ON BEHALF OF A
TRANSFEROR, | N CONNECTION WTH SETTLEMENTS, JUDGEMENTS OR  OTHER
DI SCHARGES I N THI' S STATE OR ANOTHER JURI SDI CTI ON.

(3) "TRANSFEROR' SHALL MEAN A DOVESTI C CORPORATI ON OR FOREI GN CORPO
RATI ON FROM WHI CH SUCCESSOR ASBESTCOS- RELATED LI ABI LI TIES ARE ASSUMED OR
| NCURRED.

S 2. The vcivil practice law and rules is amended by adding a new
section 214-f to read as foll ows:

S 214-F. TWO YEAR LI M TATION;, EXPOSURE TO ASBESTOS. THE FOLLOW NG
ACTI ONS AND PROCEEDI NGS SHALL BE COMMENCED W THI N TWO YEARS:

AN ACTION TO RECOVER DAMAGES FOR | NJURY TO A PERSON OR FOR THE DEATH
OF A PERSON CAUSED BY EXPOSURE TO ASBESTOS SHALL BE COMVENCED W THI N TWO
YEARS FROM THE DATE ON WHI CH THE PERSON | S | NFORMVED BY A LI CENSED PHYSI -
Cl AN THAT THE PERSON HAS BEEN | NJURED BY SUCH EXPOSURE, OR UPON THE DATE
ON WHI CH THE PERSON KNEW OR IN THE EXERCISE OF REASONABLE DI LI GENCE
SHOULD HAVE KNOWN, THAT THE PERSON HAD AN | NJURY WHI CH WAS CAUSED BY
SUCH EXPOSURE, WHI CHEVER DATE OCCURS FI RST.

S 3. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw.



