Co~NOoOUI~,WNE

STATE OF NEW YORK

6835
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
March 13, 2009

Introduced by M of A P. RRVERA -- read once and referred to the
Committee on Mental Health, Mental Retardation and Devel opnental Disa-
bilities

AN ACT to anend the nental hygiene law and the education law, in
relation to creating nmental health incident review panels

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The nmental hygiene law is anended by adding a new section
31.37 to read as foll ows:

S 31. 37 MENTAL HEALTH | NCI DENT REVI EW PANELS.

(A) THE COW SSI ONER |'S AUTHORI ZED TO ESTABLI SH A MENTAL HEALTH | NCI -
DENT REVI EW PANEL FOR THE PURPOSES OF REVIEWNG THE Cl RCUMSTANCES AND
EVENTS RELATED TO A SERIQUS | NCI DENT | NVOLVI NG A PERSON W TH MENTAL
| LLNESS. FOR PURPOSES OF THI' S SECTION, A "SERI QUS | NCI DENT | NVOLVING A
PERSON W TH MENTAL | LLNESS" MEANS AN | NCl DENT OCCURRI NG | N THE COMMUNI TY
IN WH CH A PERSON W TH A SERI OUS MENTAL | LLNESS IS PHYSI CALLY | NJURED OR
CAUSES PHYSICAL [INJURY TO ANOTHER PERSON, OR SUFFERS A SERI QUS AND
PREVENTABLE MEDI CAL COWPLI CATI ON OR BECOVES | NVOLVED IN A CRIM NAL | NCI -
DENT | NVOLVI NG VI OLENCE. A PANEL SHALL CONDUCT A REVI EW OF SUCH SERI QUS
INCIDENT IN AN ATTEMPT TO | DENTIFY PROBLEMS OR GAPS | N MENTAL HEALTH
DELI VERY SYSTEMS AND TO MAKE RECOMVENDATI ONS FOR CORRECTI VE ACTIONS TO
| MVROVE THE PROVI SION OF MENTAL HEALTH OR RELATED SERVI CES, TO | MPROVE
THE COORDI NATI ON, | NTEGRATI ON AND ACCOUNTABI LI TY OF CARE IN THE MENTAL
HEALTH SERVI CE SYSTEM AND TO ENHANCE | NDI VI DUAL AND PUBLI C SAFETY.

(B) A MENTAL HEALTH | NCI DENT REVI EW PANEL SHALL | NCLUDE, BUT NEED NOT
BE LI M TED TO, REPRESENTATI VES FROM THE OFFI CE OF MENTAL HEALTH AND THE
LOCAL GOVERNMENTAL UNIT WHERE THE SERI QUS | NCI DENT | NVOLVI NG A PERSON
W TH A MENTAL | LLNESS OCCURRED. A MENTAL HEALTH | NCI DENT REVIEW PANEL
MAY ALSO | NCLUDE, | F DEEMED APPROPRI ATE BY THE COWM SSI ONER BASED ON THE
NATURE OF THE SERIQUS | NCI DENT BEI NG REVI EMED, ONE OR MORE REPRESEN-
TATI VES FROM MENTAL HEALTH PROVI DERS, LOCAL DEPARTMENTS OF SOCI AL

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SERVI CES, HUMAN SERVI CES PROGRAMS, HOSPI TALS, LOCAL SCHOOLS, EMERGENCY
MEDI CAL OR MENTAL HEALTH SERVI CES, THE OFFICE OF THE COUNTY ATTORNEY,
STATE OR LOCAL LAW ENFORCEMENT AGENCI ES, THE OFFI CE OF THE MEDI CAL EXAM
INER OR THE OFFI CE OF THE CORONER, OR OTHER APPROPRI ATE STATE OR LOCAL
OFFI Cl ALS.

(C) NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW TO THE CONTRARY AND TO
THE EXTENT CONSI STENT W TH FEDERAL LAW A MENTAL HEALTH | NCl DENT REVI EW
PANEL SHALL HAVE ACCESS TO THOSE CLIENT-I|DENTIFI ABLE MENTAL HEALTH
RECORDS, AS WELL AS ALL RECORDS, DOCUMENTATI ON AND REPORTS RELATI NG TO
THE | NVESTI GATI ON OF AN | NCI DENT BY A FACI LI TY I N ACCORDANCE W TH REGUJ-
LATIONS OF THE COW SSI ONER, WHI CH ARE NECESSARY FOR THE | NVESTI GATI ON
OF THE | NCl DENT AND THE PREPARATION OF A REPORT OF THE |INCIDENT, AS
PROVIDED IN SUBD VISION (E) OF THIS SECTI ON. A MENTAL HEALTH | NCI DENT
REVI EW PANEL ESTABLI SHED PURSUANT TO THI S SECTI ON SHALL BE PROVI DED W TH
ACCESS TO ALL OTHER RECORDS | N THE POSSESSI ON OF STATE OR LOCAL OFFI -
CIALS OR AGENCIES, WTH N TWENTY-ONE DAYS OF RECElIPT OF A REQUEST,
EXCEPT THOSE RECORDS PROTECTED BY SECTI ON 190.25 OF THE CRIM NAL PROCE-
DURE LAW

(D) MENTAL HEALTH | NCI DENT REVI EW PANELS, MEMBERS OF THE REVI EW PANELS
AND PERSONS WHO PRESENT | NFORMATI ON TO A REVI EW PANEL SHALL HAVE | MVUNI -
TY FROM CIVIL AND CRIM NAL LIABILITY FOR ALL REASONABLE AND GOCD FAI TH
ACTI ONS TAKEN PURSUANT TO THI S SECTI ON, AND SHALL NOT BE QUESTIONED |IN
ANY CIVIL OR CRIMNAL PROCEEDI NG REGARDI NG ANY OPI NI ONS FORMED AS A
RESULT OF A MEETI NG OF SUCH REVI EW PANEL. NOTHING I N THI S SECTI ON SHALL
BE CONSTRUED TO PREVENT A PERSON FROM TESTI FYI NG AS TO | NFORVATI ON
OBTAI NED | NDEPENDENTLY OF A MENTAL HEALTH | NCIDENT REVIEW PANEL, OR
| NFORMATI ON WHI CH | S PUBLI C.

(E) NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW TO THE CONTRARY, ALL
MEETI NGS CONDUCTED, ALL REPORTS AND RECORDS MADE AND MAI NTAI NED AND ALL
BOOKS AND PAPERS OBTAI NED BY A MENTAL HEALTH | NCI DENT REVI EW PANEL SHALL
BE CONFIDENTI AL, AND SHALL NOT BE OPEN OR MADE AVAI LABLE, EXCEPT BY
COURT ORDER OR AS SET FORTH IN SUBDIVISION (G OF TH'S SECTION. EACH
MENTAL HEALTH | NCl DENT REVI EW PANEL SHALL DEVELOP A REPORT OF THE | NCI -
DENT | NVESTI GATED. SUCH REPORT SHALL NOT CONTAI N ANY | NDI VI DUALLY | DEN-
TI FI ABLE | NFORVATION, AND I T SHALL BE PROVI DED TO THE OFFI CE OF MENTAL
HEALTH UPON COWVPLETI ON. SUCH REPORTS MJST BE APPROVED BY THE OFFICE OF
MENTAL HEALTH PRI OR TO BECOM NG FI NAL.

(F) I'F QUALI TY PROBLEMS OF PARTI CULAR MENTAL HEALTH PROGRAMS ARE | DEN-
TIFIED BASED ON SUCH REVI EM5, THE COVM SSI ONER | S AUTHORI ZED, PURSUANT
TO THE RELEVANT PROVI SIONS OF THI S CHAPTER, TO TAKE APPROPRI ATE ACTI ONS
REGARDI NG THE LI CENSURE OF PARTI CULAR PROVI DERS, TO REFER THE | SSUE TO
OTHER RESPONSI BLE PARTI ES FOR | NVESTI GATI ON, OR TO TAKE OTHER APPROPRI -
ATE ACTI ON.

(G INHS OR HER DI SCRETI ON, THE COW SSI ONER SHALL BE AUTHORI ZED TO
PROVI DE THE FI NAL REPORT OF A REVI EW PANEL OR PORTI ONS THEREOF TO ANY
INDIVIDUAL OR ENTITY FOR WHOM THE REPORT MAKES RECOMVENDATI ONS FOR
CORRECTI VE OR OTHER APPROPRI ATE ACTI ONS THAT SHOULD BE TAKEN.

(H THE COW SSI ONER SHALL SUBM T AN ANNUAL CUMULATI VE REPORT TO THE
GOVERNOR AND THE LEG SLATURE | NCORPORATI NG THE DATA | N THE MENTAL HEALTH
| NCIl DENT REVI EW PANEL REPORTS AND | NCLUDI NG A SUMMARY OF THE FI NDI NGS
AND RECOMMVENDATI ONS MADE BY SUCH REVI EW PANELS. THE ANNUAL CUMULATI VE
REPORTS MAY THEREAFTER BE MADE AVAI LABLE TO THE PUBLI C.

S 2. Subdivision (c) of section 33.13 of the nental hygiene lawis
anmended by addi ng a new paragraph 15 to read as foll ows:
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15. TO A MENTAL HEALTH I NCI DENT REVIEW PANEL, OR MEMBERS THEREOF,
ESTABLI SHED BY THE COVM SSI ONER PURSUANT TO SECTION 31.37 OF TH'S TITLE
I N CONNECTI ON W TH | NCI DENT REVI EMS CONDUCTED BY SUCH PANEL.

S 3. Subdivision 3 of section 6527 of the education |aw, as anended by
chapter 257 of the laws of 1987, is amended to read as foll ows:

3. No individual who serves as a nenber of (a) a commttee established
to administer a wutilization review plan of a hospital, including a
hospital as defined in article twenty-eight of the public health law or
a hospital as defined in subdivision ten of section 1.03 of the nental
hygi ene law, or (b) a commttee having the responsibility of the inves-
tigation of an incident reported pursuant to section 29.29 of the nental
hygiene law or the evaluation and inprovenent of the quality of care
rendered in a hospital as defined in article twenty-eight of the public
health law or a hospital as defined in subdivision ten of section 1.03
of the nental hygiene law, or (c) any nedical review comrittee or
subcomm ttee thereof of a local, county or state nedical, dental, podia-
try or optonetrical society, any such society itself, a professiona
standards review organi zation or an individual when such comittee,
subcomm ttee, society, organization or individual is performng any
medi cal or quality assurance review function including the investigation
of an incident reported pursuant to section 29.29 of the nmental hygiene
law, either described in clauses (a) and (b) of this subdivision,
required by law, or involving any controversy or dispute between (i) a
physi cian, dentist, podiatrist or optonetrist or hospital adm nistrator
and a patient concerning the diagnosis, treatnment or care of such
patient or the fees or charges therefor or (ii) a physician, dentist,
podi atrist or optonetrist or hospital admi nistrator and a provider of
nmedical, dental, podiatric or optonetrical services concerning any
nmedi cal or health charges or fees of such physician, dentist, podiatrist
or optonetrist, or (d) a conmittee appointed pursuant to section twen-
ty-eight hundred five-j of the public health law to participate in the
nmedi cal and dental mal practice prevention program or (e) any individua
who participated in the preparation of incident reports required by the
department of health pursuant to section twenty-eight hundred five-I of
the public health law, or (f) a commttee established to admnister a
utilization review plan, or a conmmttee having the responsibility of
eval uation and i nprovenent of the quality of care rendered, in a health
mai nt enance organi zation organized wunder article forty-four of the
public health law or article forty-three of the insurance |aw, including
a committee of an individual practice association or nedical group
acting pursuant to a contract with such a health naintenance organiza-
tion, OR (G A MENTAL HEALTH | NCl DENT REVI EW PANEL CONVENED PURSUANT TO
SECTION 31.37 OF THE MENTAL HYd ENE LAW shall be liable in danages to
any person for any action taken or recomendati ons nmade, by him OR HER
within the scope of his OR HER function in such capacity provided that
(a) such individual has taken action or nade recomrendations within the
scope of his OR HER function and without malice, and (b) in the reason-
abl e belief after reasonable investigation that the act or recomenda-
tion was warranted, based upon the facts discl osed.

Neither the proceedings nor the records relating to performance of a
nmedi cal or a quality assurance review function or participation in a
nmedical and dental nalpractice prevention program nor any report
required by the departnent of health pursuant to section twenty-eight
hundred five-lI of the public health | aw descri bed herein, including the
i nvestigation of an incident reported pursuant to section 29.29 of the
mental hygi ene |aw OR REVI EANED PURSUANT TO SECTI ON 31. 37 OF THE MENTAL
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HYG ENE LAW shall be subject to disclosure under article thirty-one of
the civil practice law and rules except as hereinafter provided or as
provi ded by any other provision of law. No person in attendance at a
neeting when a nedical or a quality assurance review or a nedical and
dental nal practice prevention programor an incident reporting function
descri bed herein was performed, including the investigation of an inci-
dent reported pursuant to section 29.29 of the nental hygiene aw OR AN
| NCl DENT REVI EWED PURSUANT TO SECTI ON 31.37 OF THE MENTAL HYG ENE LAW
shall be required to testify as to what transpired thereat. The prohibi-
tion relating to discovery of testinony shall not apply to the state-
ments nade by any person in attendance at such a neeting who is a party
to an action or proceeding the subject natter of which was reviewed at
such neeti ng.

S 4. This act shall take effect on the thirtieth day after it shall
have becone a | aw



