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STATE OF NEW YORK

6828
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
March 13, 2009

Introduced by M of A BRENNAN, MLLMAN, HOYT, DI NOWTZ, NAI SEL,
BOYLAND, NOLAN, GREENE, COLTON, ORTIZ, JAFFEE, REILLY, GABRYSZAK,
ZEBROWBKI, FI ELDS, JACOBS, JOHN, P. RIVERA, WRI GHT, GUNTHER -- Ml ti -
Sponsored by -- M of A ALFANO G.ICK, GOTTFRIED, JEFFRIES, KOON,
LI FTON, MARKEY, PECPLES, PHEFFER, SCHI MEL, SWEENEY, WElI SENBERG -- read
once and referred to the Conmm ttee on Banks

AN ACT to amend the banking law and the real property actions and
proceedings law, in relation to enacting the "New York sub-prine
predatory | ending prevention act”

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known as and nmay be cited as
the "New York sub-prine predatory | ending prevention act".

S 2. The banking law is anended by adding a new section 6-n to read as
fol | ows:

S 6-N. SUB-PRIME HOVE LOANS. 1. THE FOLLON NG DEFIN TIONS APPLY FOR
THE PURPOSES OF THI' S SECTI ON:

(A) "AFFILI ATE'" MEANS ANY COVPANY THAT CONTROLS, |S CONTROLLED BY, OR
| S UNDER COMMON CONTROL W TH ANOTHER COWPANY, AS SET FORTH IN THE BANK
HOLDI NG COWMPANY ACT OF 1956 (12 U.S.C. S 1841 ET SEQ ), AS AVENDED FROM
TIME TO TI ME.

(B) "ANNUAL PERCENTAGE RATE" MEANS THE ANNUAL PERCENTAGE RATE FOR THE
LOAN CALCULATED ACCORDING TO THE PROVISIONS OF THE FEDERAL
TRUTH- I N- LENDI NG ACT (15 U. S.C. S 1601, ET SEQ), AND THE REGULATI ONS
PROVULGATED THEREUNDER BY THE FEDERAL RESERVE BOARD (AS SAI D ACT AND
REGULATI ONS ARE AVENDED FROM TI ME TO TI MVE) .

(C) "BONA FI DE LOAN DI SCOUNT PO NTS" MEANS LOAN DI SCOUNT PO NTS KNOW
I NGLY PAI D BY THE BORROAER FUNDED THROUGH ANY SOURCE, FOR THE PURPOSE OF
REDUCI NG AND WHICH IN FACT RESULT IN A BONA FI DE REDUCTI ON OF, THE
| NTEREST RATE OR TIME-PRICE DI FFERENTI AL APPLI CABLE TO THE LOAN,
PROVI DED THAT THE AMOUNT OF THE | NTEREST RATE REDUCTI ON PURCHASED BY THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD09794- 01-9
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DI SCOUNT PO NTS | S REASONABLY CONSI STENT W TH ESTABLI SHED | NDUSTRY NORVS
AND PRACTI CES FOR SECONDARY MORTGAGE MARKET TRANSACTI ONS. FOR PURPOSES
OF THI'S SECTION, | T SHALL BE PRESUMED THAT A PONT IS A BONA FIDE LOAN
DISCOUNT PONT IF IT REDUCES THE |INTEREST RATE BY A M N MM OF
TVENTY- FI VE BASI S PO NTS PROVI DED ALL OTHER TERMS OF THE LOAN REMAI N THE
SAME.

(D) A "SUB-PRI ME HOVE LOAN' MEANS A HOVE LOAN IN WHICH THE TERVMB OF
THE LOAN EXCEED ONE OR MORE OF THE THRESHOLDS AS DEFI NED | N PARAGRAPH
(G OF THI'S SUBDI VI SI ON.

(E) "HOVE LOAN' MEANS A HOVE LOAN, | NCLUDI NG AN OPEN-END CREDI T PLAN,
OTHER THAN A REVERSE MORTGAGE TRANSACTI ON, | N WHI CH:

(1) THE PRINCIPAL AMOUNT OF THE LOAN DOES NOT EXCEED THE LESSER OF:
(A) CONFORM NG LOAN SI ZE LIM T FOR A COVPARABLE DVELLING OR (B) THREE
HUNDRED THOUSAND DOLLARS;

(1'1) THE BORROAER |'S A NATURAL PERSON;

(111) THE DEBT IS |NCURRED BY THE BORROAER PRI MARI LY FOR PERSONAL,
FAM LY, OR HOUSEHOLD PURPCSES;

(1V) THE LOAN |'S SECURED BY A MORTGAGE OR DEED OF TRUST ON REAL ESTATE
UPON WHI CH THERE |'S LOCATED OR THERE |'S TO BE LOCATED A STRUCTURE OR
STRUCTURES | NTENDED PRI NCI PALLY FOR OCCUPANCY OF FROM ONE TO FOUR FAM -
LIES WHICH IS OR WLL BE OCCUPI ED BY THE BORROAER AS THE BORROVER S
PRI NCI PAL DVELLI NG AND

(V) THE PROPERTY |'S LOCATED IN THI S STATE.

(F) "PO NTS AND FEES' MEANS:

(1) ALL ITEMS LISTED IN 15 U S.C. S 1605(A) (1) THROUGH (4), EXCEPT
| NTEREST OR THE TI ME- PRI CE DI FFERENTI AL;

(I'1) ALL CHARGES FOR | TEMS LI STED UNDER S 226.4(C)(7) OF TITLE 12 OF
THE CODE OF FEDERAL REGULATI ONS, AS AMENDED FROM TI ME TO TIME, BUT ONLY
| F THE LENDER RECEI VES DI RECT OR | NDI RECT COVPENSATION IN CONNECTI ON
WTH THE CHARGE OR THE CHARGE IS PAID TO AN AFFI LI ATE OF THE LENDER
OTHERW SE, THE CHARGES ARE NOT | NCLUDED W THI N THE MEANI NG OF THE PHRASE
"POl NTS AND FEES';

(111) ALL COVPENSATION PAID DIRECTLY OR INDIRECTLY TO A MORTGAGE
BROKER, | NCLUDING A BROKER THAT ORI G NATES A LOAN IN I TS OAN NAME I N A
TABLE- FUNDED TRANSACTI ON, NOT OTHERW SE | NCLUDED | N SUBPARAGRAPHS (1)
AND (11) OF THI'S PARAGRAPH,

(1V) "THE COST OF ALL PREM UMS FI NANCED BY THE LENDER, DI RECTLY OR
| NDI RECTLY, FOR ANY CREDI T LIFE, CREDIT DI SABILITY, CREDIT UNEMPLOYMENT,
OR CREDI T PROPERTY | NSURANCE, OR ANY OTHER LI FE OR HEALTH | NSURANCE, OR
ANY PAYMENTS FI NANCED BY THE LENDER DI RECTLY OR | NDI RECTLY FOR ANY DEBT
CANCELLATI ON OR SUSPENSI ON AGREEMENT OR CONTRACT, EXCEPT THAT | NSURANCE
PREM UVS CALCULATED AND PAID ON A MONTHLY BASI S SHALL NOT BE CONS| DERED
FI NANCED BY THE LENDER

(G "THRESHOLDS' MEANS:

(1) THE LOAN CONTAI NS A PREPAYMENT PENALTY DUE MORE THAN THI RTY MONTHS
AFTER CLOSI NG, OR I N AN AMOUNT GREATER THAN TWO PERCENT; OR

(I'1) THE TOTAL PO NTS AND FEES EXCEED: FIVE PERCENT OF THE TOTAL LOAN
AMOUNT;  PROVI DED, THE FOLLOW NG DI SCOUNT POl NTS SHALL BE EXCLUDED FROM
THE CALCULATI ON OF THE TOTAL PO NTS AND FEES PAYABLE BY THE BORROVER

(A) UP TO AND | NCLUDI NG TWO BONA FI DE LOAN DI SCOUNT PO NTS PAYABLE BY
THE BORROAER | N CONNECTI ON W TH THE LOAN TRANSACTI ON, BUT ONLY IF THE
| NTEREST RATE FROM WH CH THE LOAN S | NTEREST RATE WLL BE DI SCOUNTED
DOES NOT EXCEED BY MORE THAN ONE PERCENTAGE PO NT THE YIELD ON UN TED
STATES TREASURY SECURI TI ES HAVI NG COVPARABLE PERI ODS OF MATURI TY TO THE
LOAN MATURI TY MEASURED AS OF THE FI FTEENTH DAY OF THE MONTH | MVEDI ATELY
PRECEDI NG THE MONTH | N WHI CH THE APPLI CATI ON | S RECEI VED:
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(B) ANY AND ALL BONA FIDE LOAN DI SCOUNT PO NTS FUNDED DI RECTLY OR
| NDI RECTLY THROUGH A GRANT FROM A FEDERAL, STATE OR LOCAL GOVERNVENT
AGENCY OR A 501(C)(3) ORGANI ZATI ON.

"TOTAL LOAN ~AMOUNT" MEANS THE PRI NCI PAL OF THE LOAN M NUS THOSE
PO NTS AND FEES AS DEFI NED | N PARAGRAPH (F) OF TH' S SUBDI VI S| ON THAT ARE
| NCLUDED | N THE PRI NCI PAL AMOUNT.

(1) "LENDER' MEANS A MORTGAGE BANKER AS DEFINED IN PARAGRAPH (F) OF
SUBDIVISION ONE OF SECTION FIVE HUNDRED NI NETY OF THI S CHAPTER OR AN
EXEMPT ORGANI ZATI ON AS DEFI NED | N PARAGRAPH (E) OF SUBDIVISION ONE OF
SECTI ON FI VE HUNDRED NI NETY OF THI'S CHAPTER.

(J) "CONFORM NG LOAN SIZE LIM T" MEANS THE LIM T OF CONFORM NG LOANS
BASED ON THE MEAN PRI CE OF COVPARABLE DVELLI NGS AS ESTABLI SHED FROM TI ME
TO TIME BY THE FEDERAL NATI ONAL MORTGAGE ASSOCI ATl ON.

2. A SUB-PRIME HOVE LOAN SHALL BE SUBJECT TO THE FOLLONNG LIM TA
TI ONS:

(A) NO "LOAN FLIPPING'. NO LENDER OR MORTGAGE BROKER MAKI NG OR ARRANG
ING A H GHCOST HOVE LOAN MAY ENGAGE | N THE UNFAI R ACT OR PRACTI CE OF
"LOAN FLIPPING'. "LOAN FLIPPING' IS MAKING A HOVE LOAN TO A BORROAER
THAT REFI NANCES AN EXI STI NG HOVME LOAN WHEN THE NEW LOAN DOES NOT HAVE A
TANG BLE NET BENEFI T TO THE BORROAER CONSIDERING ALL OF THE Cl RCUM
STANCES, |NCLUDING THE TERMB OF BOTH THE NEW AND REFI NANCED LOANS, THE
COST OF THE NEW LOAN, AND THE BORROAER S SI TUATI ON.

(B) NO LENDI NG W THOUT DUE REGARD TO REPAYMENT ABILITY. A LENDER OR
MORTGAGE BROKER SHALL NOT MAKE OR ARRANGE A H GH COST HOVE LOAN W THOUT
DUE REGARD TO REPAYMENT ABI LI TY, BASED UPON CONSI DERATI ON OF THE RESI -
DENT BORROAER OR BORROWERS CURRENT AND EXPECTED | NCOVE, CURRENT OBLI -
GATI ONS, EMPLOYMENT STATUS, AND OTHER FI NANCI AL RESOURCES (OTHER THAN
THE BORROAER S EQUITY IN THE DWELLI NG WH CH SECURES REPAYMENT OF THE
LOAN), AS VERI FI ED BY DETAI LED DOCUMENTATI ON OF ALL SOURCES OF | NCOMVE
AND CORROBORATED BY | NDEPENDENT VERI FI CATI ON. HOWEVER, A LENDER MAKI NG A
H GH COST HOVE LOAN SHALL BENEFI T FROM A REBUTTABLE PRESUMPTI ON THAT THE
LOAN WAS MADE W TH DUE REGARD TO REPAYMENT ABILITY | F THE LENDER DEMON
STRATES THAT AT THE TIME THE LOAN | S CONSUMVATED, THE RESI DENT BORROAER
OR BORROAERS TOTAL MONTHLY DEBTS, | NCLUDI NG AMOUNTS OAED UNDER THE
LOAN, DO NOT EXCEED FI FTY PERCENT OF THE RES|I DENT BORROWER OR BORROVERS
MONTHLY GROSS | NCOVE; AND THE LENDER FOLLOWS THE RESI DUAL | NCOVE GUI DE-
LI NES ESTABLI SHED IN 38 C.F. R S 36.4337(E) AND VA FORM 26- 6393.

(C) NO RECOVMENDATI ON OF DEFAULT. NO LENDER OR MORTGAGE BROKER MAKI NG
OR ARRANGI NG FOR A HI GH COST HOME LOAN MAY RECOWEND OR ENCOURAGE
NONPAYMENT OF AN EXI STI NG LOAN OR OTHER DEBT PRI OR TO AND | N CONNECTI ON
W TH THE CLOSI NG OR PLANNED CLOSI NG OF A HOMVE LOAN, REGARDLESS OF WHETH-
ER THE NEW RESI DENTI AL MORTGAGE W LL REFI NANCE ANY PORTI ON OF THE EXI ST-
I NG LOAN OR DEBT.

(D) NO | NFLUENCI NG OF APPRAI SERS. A LENDER OR MORTGAGE BROKER SHALL
NOT ~COERCE, | NTI M DATE OR COVPENSATE, AND SHALL NOT | N ANY WAY CONTRI B-
UTE TO THE COERCI ON, | NTI M DATI ON OR COVPENSATI ON OF ANY REAL PROPERTY
APPRAI SER FOR THE PURPOSE OF | NFLUENCI NG THEI R | NDEPENDENT JUDGVENT W TH
RESPECT TO THE VALUE OF REAL ESTATE THAT |'S COVERED BY A HOVE LOAN OR
THAT |'S BEI NG OFFERED AS SECURI TY | N ACCORDANCE W TH AN APPLI CATION FOR
A HOMVE LOAN.

(E) FINANCING CREDIT |NSURANCE. NO LENDER OR MORTGAGE BROKER SHALL
REQUI RE OR ALLOW THE ADVANCE COLLECTI ON OF A PREM UM FOR ANY DI SABI LI TY,
UNEMPLOYMENT, PROPERTY, LIFE OR HEALTH | NSURANCE | N CONNECTI ON W TH ANY
HOVE LOAN.

(F) LANGUAGE TRANSLATI ON. | F THE DI SCUSSI ONS BETWEEN A LENDER OR MORT-
GAGE BROKER AND A BORROAER REGARDI NG A HOVE LOAN ARE CONDUCTED PRI MARI LY
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IN A LANGUAGE OTHER THAN ENGLI SH, THE LENDER OR MORTGAGE BROKER SHALL,
AT LEAST FORTY-ElI GHT HOURS PRI OR TO CLCSI NG, PROVI DE AN ADDI TI ONAL  COPY
OF ALL | NFORVATION REQU RED TO BE DI SCLOSED TO THE BORROVNER UNDER THE
FEDERAL TRUTH | N LENDI NG ACT, 15 U. S.C. 1601 ET SEQ , TRANSLATED | NTO
THE LANGUAGE | N VWHI CH DI SCUSSI ONS WERE PRI MARI LY CONDUCTED. THE LENDER
SHALL NOT' CHARGE A FEE FOR ANY TRANSLATED DOCUMENT REQUI RED BY THI S
PARAGRAPH.

(G FALSE | NFORVATI ON ON CREDI T APPLI CATI ONS. NO LENDER OR MORTGAGE
BROKER, OR ANY LOAN OFFI CER OR OTHER EMPLOYEE OF A LENDER OR MORTGAGE
BROKER, MAY KNOW NGLY PERM T, ENCOURAGE OR ASSI ST A CONSUMER TO SUBM T
FALSE | NFORMATI ON  ON ANY APPLI CATI ON FOR CREDI T. NO LENDER OR MORTGAGE
BROKER, OR ANY LOAN OFFI CER OR OTHER EMPLOYEE OF A LENDER OR MORTGAGE
BROKER MAY KNOW NGY FALSIFY, OR |IN ANY WAY PERM T, CAUSE OR ENABLE
FALSI FI ED | NFORVATI ON TO BE | NCLUDED ON A CONSUMER S APPLI CATI ON.

3. (A SUB-PRI ME HOVE LOAN MORTGACES SHALL | NCLUDE A LEGEND ON TOP OF
THE MORTGAGE | N TWELVE- PO NT TYPE STATING "TH S LOAN | S A SUB- PRI VE HOVE
LOAN AND IS SUBJECT TO THE NEW YORK SUB-PRI ME PREDATORY LENDI NG
PREVENTI ON ACT".

(B) THE LENDER SHALL REPCRT BOTH THE FAVORABLE AND UNFAVORABLE PAYMENT
H STORY OF THE BORROAER TO A NATIONALLY RECOGNI ZED CONSUMER CREDI T
BUREAU AT LEAST ANNUALLY DURING SUCH PERI CD AS THE LENDER HOLDS OR
SERVI CES THE SUB- PRI ME HOVE LOAN.

4. THE PROVI SI ONS OF THI S SECTI ON SHALL APPLY TO ANY PERSON WHO | N BAD
FAI TH ATTEMPTS TO AVA D THE APPLI CATI ON OF THI S SECTI ON BY ANY SUBTER-
FUGE, | NCLUDI NG BUT NOT LI M TED TO SPLI TTI NG OR DI VI DI NG ANY LOAN TRANS-
ACTI ON | NTO SEPARATE PARTS FOR THE PURPOSE OF EVADI NG THE PROVI SI ONS OF
TH S SECTI ON.

5. A LENDER OF A SUB- PRI ME HOVE LOAN THAT, VWHEN ACTI NG I N GOOD FAI TH,
FAILS TO COWLY WTH THE PROVI SIONS OF THI S SECTION, WLL NOT BE DEEMED
TO HAVE VI OLATED THI S SECTION | F THE LENDER ESTABLI SHES THAT El THER:

(A) WTH N TH RTY DAYS OF THE LOAN CLOSI NG AND PRI OR TO THE | NSTI TU-
TI ON OF ANY ACTI ON UNDER THI S SECTI ON, THE BORROVWER IS NOTI FIED OF THE
COWPLI ANCE FAILURE, APPROPRIATE RESTITUTION IS MADE, AND WHATEVER
ADJUSTMENTS ARE NECESSARY ARE MADE TO THE LOAN TO ElI THER, AT THE CHO CE
OF THE BORROVER, (I) MAKE THE SUB- PRI ME HOVE LOAN SATI SFY THE REQUI RE-
MENTS OF THIS SECTION, OR (11) CHANGE THE TERVM5 OF THE LCAN IN A MANNER
BENEFI CI AL TO THE BORROANER SO THAT THE LOAN IS NO LONGER A SUB- PRI MVE
HOVE LOAN SUBJECT TO THE PROVI SIONS OF THI S SECTI ON; OR

(B) THE COWVPLI ANCE FAlI LURE RESULTED FROM A BONA FIDE ERROR NOTW TH
STANDI NG THE MAI NTENANCE OF PROCEDURES REASONABLY ADAPTED TO AvVO D SUCH
ERRORS AND, W THI N SI XTY DAYS AFTER THE DI SCOVERY OF THE COWPLI ANCE
FAI LURE AND PRI OR TO THE | NSTI TUTI ON OF ANY ACTI ON UNDER THI S SECTI ON OR
THE RECEIPT OF WRITTEN NOTI CE OF THE COWPLI ANCE FAI LURE, THE BORROWER
I'S NOTI FI ED OF THE COMPLI ANCE FAI LURE, APPRCPRI ATE RESTI TUTI ON | S MADE,
AND WHATEVER ADJUSTMENTS ARE NECESSARY ARE MADE TO THE LOAN TO El THER,
AT THE CHO CE OF THE BORROVAER, (I) MAKE THE SUB- PRI ME HOVE LOAN SATI SFY
THE REQUI REMENTS OF THI S SECTION, OR (I11) CHANGE THE TERMS OF THE LOAN
I N A MANNER BENEFI Cl AL TO THE BORROAER SO THAT THE LOAN IS NO LONGER A
SUB- PRI ME HOVE LOAN SUBJECT TO THE PROVI SIONS OF TH S SECTI ON. EXAMPLES
OF A BONA FI DE ERROR | NCLUDE CLERI CAL, CALCULATI ON, COWPUTER NMALFUNCTI ON
AND PROGRAMM NG, AND PRI NTI NG ERRORS. AN ERROR OF LEGAL JUDGVENT W TH
RESPECT TO A PERSON S OBLI GATI ONS UNDER THI' S SECTION IS NOT' A BONA FI DE
ERROR.

6. THE ATTORNEY CGENERAL, THE SUPERI NTENDENT, OR ANY PARTY TO A
SUB- PRI ME HOVE LOAN MAY ENFORCE THE PROVI SIONS OF THI S SECTI ON.
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7. A PRI VATE ACTI ON AGAI NST THE LENDER OR MORTGAGE BROKER PURSUANT TO
TH'S SECTION MJST BE COMMENCED W THI N SI X YEARS OF ORI G NATI ON OF THE
SUB- PRI ME HOVE LOAN.

8. ANY PERSON FOUND BY A PREPONDERANCE OF THE EVI DENCE TO HAVE
VI OLATED TH S SECTI ON SHALL BE LI ABLE TO THE BORRONER FOR THE FOLLOW
I NG

(A) ACTUAL DANAGES, | NCLUDI NG CONSEQUENTI AL AND | NCI DENTAL DANMACES;
AND

(B) STATUTORY DAMACES OF FI VE THOUSAND DCLLARS PER VI OLATION OR TW CE
THE AMOUNT OF PO NTS AND FEES AND CLCSI NG COSTS AS DEFINED IN TH' S
SECTI ON, WHI CHEVER | S GREATER.

9. A COURT MAY ALSO AWARD REASONABLE ATTORNEYS' FEES TO A PREVAI LI NG
BORROVER.

10. I N ADDI TI ON, THE COURT SHALL, AS I T MAY CONSI DER APPROPRI ATE:

(A) ISSUE AN ORDER OR | NJUNCTION RESCI NDI NG A HOVE MORTGAGE LOAN
CONTRACT VHICH VI OLATES THI'S SECTION, OR BARRING THE LENDER FROM
COLLECTI NG UNDER ANY HOVE MORTGAGE LOAN WHI CH VI OLATES THI S SECTI ON;

(B) |1SSUE AN ORDER COR | NJUNCTI ON BARRI NG ANY JUDI Cl AL OR NONJUDI CI AL
FORECLOSURE OR OTHER LENDER ACTI ON UNDER THE MORTGAGE OR DEED OF TRUST
SECURI NG ANY HOVE MORTGAGE LOAN WHI CH VI OLATES THI S SECTI ON,

(© | SSUE AN ORDER OR | NJUNCTI ON REFORM NG THE TERMS OF THE HOVE MORT-
GAGE LOAN TO CONFORM TO THI' S SECTI ON;

(D) [1SSUE AN ORDER COR | NJUNCTI ON ENJO NI NG A LENDER FROM ENGAGQ NG | N
ANY PROCHI Bl TED CONDUCT; OR

(E) 1 MPOSE SUCH OTHER RELI EF, | NCLUDI NG |NJUNCTIVE RELIEF, AS THE
COURT MAY CONSI DER JUST AND EQUI TABLE.

11. (A) ANY PERSON FOUND TO HAVE KNOW NGLY AND DELI BERATELY VI OLATED
ANY PROVI SION OF THI S SECTI ON MAY BE CRIM NALLY LIABLE FOR A FINE OF
LESS THAN FI VE THOUSAND DCLLARS, COVMUNI TY SERVI CE OF NOT MORE THAN FI VE
HUNDRED HOURS OR | MPRI SONVENT NOT EXCEEDI NG SI X MONTHS, OR ANY COVBI NA-
TI ON THEREOCF.

(B) FOR ANY SECOND OR SUBSEQUENT VI OLATI ON HE OR SHE MAY BE CRI M NALLY
LI ABLE FOR A FINE OF LESS THAN TEN THOUSAND DCLLARS, COMVUNITY SERVI CE
OF NOT MORE THAN ONE THOUSAND HOURS OR | MPRI SONVENT NOT EXCEEDI NG TWELVE
MONTHS, OR ANY COMVBI NATI ON THEREGCF.

12. ITIS AVIOLATION OF TH' S SECTI ON FOR ANY PERSON TO ATTEMPT I N BAD
FAI'TH TO AVO D THE PROVI SI ONS OF THI S SECTI ON BY DI VI DI NG ANY LOAN TRAN-
SACTI ON | NTO SEPARATE PARTS OR STRUCTURI NG A RESI DENTI AL MORTGAGE LOAN
TRANSACTION AS AN OPEN-END LOAN FOR THE PURPCSE OF EVADI NG THE
PROVISIONS OF TH'S SECTION WHEN THE LOAN WOULD HAVE BEEN A H GH RATE
MORTGAGE HAD I T BEEN STRUCTURED AS A CLOSED- END LOAN OR BY ENGAG NG IN
ANY OTHER SUBTERFUGE W TH THE | NTENT OF EVADI NG ANY PROVI SION OF THI S
SECTI ON.

13. UPON A FI NDI NG BY THE COURT OF AN | NTENTI ONAL VI CLATION BY THE
LENDER OF THI S SECTI ON, OR REGULATI ON THEREUNDER, THE HOVE LOAN AGREE-
MENT SHALL BE RENDERED VO D, AND THE LENDER SHALL HAVE NO RIGHT TO
COLLECT, RECEIVE OR RETAIN ANY PRI NCI PAL, | NTEREST, OR OTHER CHARGES
VWHATSCEVER W TH RESPECT TO THE LOAN, AND THE BORROAER NMAY RECOVER ANY
PAYMENTS MADE UNDER THE AGREEMENT.

14. UPON A JUDI Cl AL FI NDI NG THAT A SUB- PRI ME HOME LOAN VI OLATES ANY
PROVI SION OF THI S SECTI ON, WHETHER SUCH VI OLATI ON | S RAI SED AS AN AFFI R-
MATI VE CLAIM OR AS A DEFENSE, THE LOAN TRANSACTI ON NMAY BE RESCI NDED.
SUCH REMEDY OF RESCI SSI ON SHALL BE AVAI LABLE AS A DEFENSE W THOUT TI ME
LI M TATI ON.

15. THE REMEDI ES PROVIDED IN THI S SECTI ON ARE NOT | NTENDED TO BE THE
EXCLUSI VE REMEDI ES AVAI LABLE TO A BORROAER OF A SUB- PRI ME HOVE LOAN.
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16. | N ANY ACTI ON BY AN ASSI GNEE TO ENFORCE A LOAN AGAI NST A BORROVER
I N DEFAULT MORE THAN SI XTY DAYS OR I N FORECLOSURE, A BORRONER MAY ASSERT
ANY CLAIMS I N RECOUPMENT AND DEFENSES TO PAYMENT UNDER THE PROVI SI ONS
OF THI'S SECTION AND WTH RESPECT TO THE LOAN, W THOUT TI ME LI M TATI ONS,
THAT THE BORROWER COULD ASSERT AGAI NST THE ORI G NAL LENDER OF THE LOAN.

17. NO LENDER MAY MAKE OR CAUSE TO MAKE, DI RECTLY OR | NDI RECTLY, ANY
FALSE, DECEPTI VE OR M SLEADI NG STATEMENT OR REPRESENTATI ON | N CONNECTI ON
W TH A RESI DENTI AL LOAN TRANSACTI ON I NCLUDING BUT NOTr LIMTED TO, A
FALSE, DECEPTI VE OR M SLEADI NG STATEMENT OR REPRESENTATI ON REGARDI NG THE
BORRONER S ABILITY TO QUALI FY FOR ANY MORTGAGE PRODUCT.

18. (A) ALL LENDERS AND MORTGAGE BROKERS OFFERI NG SUB- PRI ME HOVE LOAN
PRODUCTS SHALL FILE AN ELECTRONI C REPORT W TH THE DEPARTMENT DETAI LI NG
EACH LOAN AGREEMENT.

(B) SUCH LENDERS AND MORTGAGE BROKERS SHALL FILE A REPORT W TH THE
DEPARTMENT | N | NSTANCES OF LOAN DEFAULT OR FORECLOSURE WTHIN TH RTY
DAYS OF SUCH DEFAULT OR DI SCLOSURE. THE DEPARTMENT SHALL DEVELOP RULES
AND REGULATI ONS FOR SUCH REPORTS AND MAKE SUMVARY TABLES BY LENDER AND
BROKER AVAI LABLE ON THE DEPARTMENT' S OFFI Cl AL VEBSI TE.

19. LENDERS AND MORTGAGE BROKERS SHALL FILE A REPORT W TH THE DEPART-
MENT THAT DETAILS THE NUMBER OF HI GH COST HOVE LOANS THEY HAVE MADE OVER
THE PAST FI VE YEARS AND THE NUMBER OF SUCH LQOANS THAT HAVE ENDED |IN
DEFAULT OR FORECLOSURE. THI S DATA SHALL BE PROVI DED STATEW DE, BY COUN-
TY, AND ZI P CODE. THE DEPARTMENT SHALL BE REQUI RED TO PRODUCE AND POST
THI S DATA TO I TS OFFI Cl AL STATE WEBSI TE | N A SEARCHABLE FORM

20. THE FOLLOW NG | NFORMATI ON SHALL BE DI SCLOSED AND PROVI DED AT LEAST
THREE BUSI NESS DAYS PRI OR TO CLOSI NG A H GH COST HOVE LOAN:

(A) THE ANNUAL PERCENTAGE RATE;

(B) THE AMOUNT OF THE REGULAR MONTHLY (OR OTHER PERI CDI C) PAYMENT AND
THE AMOUNT OF ANY BALLOON PAYMENT;

(© FOR VARI ABLE RATE LOANS, A STATEMENT THAT THE | NTEREST RATE AND
MONTHLY PAYMENT MAY | NCREASE, AND THE AMOUNT OF THE MAXI MUM MONTHLY
PAYMENT BASED UPON THE MAXI MUM | NTEREST RATE;

(D) A COPY OF THE REPORT REQUIRED BY SUBDIVISION N NETEEN OF TH'S
SECTI ON, | NCLUDI NG DATA FOR THE RELEVANT COUNTY AND ZI P CODE; AND

(E) CONTACT | NFORVATION FOR THE DEPARTMENT | NCLUDI NG THE | NTERNET
ADDRESS TO ACCESS THE DEPARTMENT' S POSTI NGS OF | NFORVATI ON ON  HI G+ COST
MORTGAGES PURSUANT TO SUBDIVISIONS EIGHTEEN AND N NETEEN OF THI'S
SECTI ON; AND

(F) A NOTICE THAT READS AS FOLLOWS: "YOU ARE NOT REQUI RED TO COWVPLETE
THIS AGREEMENT MERELY BECAUSE YOU HAVE RECEI VED THESE DI SCLOSURES OR
HAVE SI GNED A LOAN APPLI CATION. | F YOU OBTAIN THI S LOAN, THE LENDER W LL
HAVE A MORTGAGE ON YOUR HOVE. YOU COULD LOSE YOUR HOVE AND ANY MONEY YOU
HAVE PUT INTO IT I F YOU DO NOT MEET YOUR OBLI GATI ONS UNDER THE LOAN. "

21. THE PROVI SIONS OF THI S SECTION SHALL BE SEVERABLE, AND |IF ANY
PHRASE, CLAUSE, SENTENCE, OR PROVI SION | S DECLARED TO BE INVALID, OR IS
PREEMPTED BY FEDERAL LAW OR REGULATI ON, THE VALI DI TY OF THE REMAI NDER OF
THI'S SECTI ON SHALL NOT BE AFFECTED THEREBY. IF ANY PROVISION OF TH'S
SECTION 1S DECLARED TO BE | NAPPLI CABLE TO ANY SPECI FI C CATEGORY, TYPE,
OR KIND OF PO NTS AND FEES, THE PROVI SIONS OF THI S SECTI ON SHALL NONE-
THELESS CONTI NUE TO APPLY W TH RESPECT TO ALL OTHER PO NTS AND FEES.

S 3. Section 1302 of the real property actions and proceedings lawis
anmended by addi ng a new subdivision 3 to read as fol |l ows:

3. ANY COWVPLAI NT SERVED IN A PROCEEDI NG | N TIATED PURSUANT TO THI'S
ARTI CLE RELATING TO A SUB-PRI ME HOVE LOAN, AS DEFINED I N SECTI ON SI X- N
OF THE BANKI NG LAW MJST CONTAI N AN AFFI RVATI VE ALLEGATI ON, WHI CH ALLE-
GATION MJUST BE PROVEN TO THE SATI SFACTI ON OF THE COURT BEFORE ENTRY OF
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JUDGMVENT BY DEFAULT OR OTHERW SE, THAT THE PLAI NTI FF MORTGAGE BANKER OR
EXEMPT ORGANI ZATI ON HAS COWPLI ED W TH ALL OF THE PROVI SI ONS OF SECTI ON
FI VE HUNDRED NI NETY- FI VE-A AND SECTI ON SI X-N OF THE BANKI NG LAW

S 4. The banking law is anmended by adding a new section 590-c to read
as foll ows:

S 590-C. DUTI ES OF MORTGAGE BANKERS AND MORTGAGE BROKERS. 1. IN THE
CASE OF A MORTGAGE LOAN, A MORTGAGE BANKER OR MORTGAGE BROKER SHALL BE
DEEMED TO HAVE A FI DUCI ARY RELATI ONSHI P W TH THE CONSUMER AND HE OR SHE
SHALL BE SUBJECT TO ALL REQUI REMENTS FOR FI DUCI ARI ES OTHERW SE APPLI CA-
BLE UNDER STATE OR FEDERAL LAW

2. EACH MORTGAGE BANKER OR MORTGAGE BROKER SHALL W TH RESPECT TO EACH
MORTGAGE LOAN IN WHICH HE OR SHE | S | NVOLVED:

(A) ACT W TH REASONABLE SKI LL, CARE AND DI LI GENCE; AND

(B) ACT IN GOOD FAI TH AND W TH FAI R DEALI NG I N ANY TRANSACTI ON, PRAC-
TI CE OR COURSE OF BUSI NESS ASSOCI ATED W TH THE MORTGAGE LOAN.

3. (A) EACH MORTGAGE BANKER OR MORTGAGE BROKER SHALL, BEFORE ENTERI NG
| NTO OR OTHERW SE FACI LI TATI NG ANY MORTGAGE LOAN, VERI FY THE REASONABLE
ABI LITY OF THE BORROAER TO PAY THE PRI NCl PAL AND | NTEREST ON THE LQAN
AND ANY REAL ESTATE TAXES AND HOVEOWNERS | NSURANCE FEES AND PREM UMVS.

(B) |IN THE CASE OF A MORTGAGE LOAN W TH RESPECT TO WHI CH THE APPLI CA-
BLE RATE OF | NTEREST MAY VARY, FOR PURPCSES OF PARAGRAPH (A) OF THI'S
SUBDI VI SI ON, THE ABILITY TO PAY SHALL BE DETERM NED BASED ON THE MAXI MUM
POSSI BLE MONTHLY PAYMENT THAT COULD BE DUE FROM THE BORROWER DURI NG THE
FI RST SEVEN YEARS OF THE LOAN TERM WH CH SHALL BE CALCULATED BY:

(1) USING THE MAXI MUM | NTEREST RATE ALLOMBLE UNDER THE LOAN; AND

(1'l) ASSUM NG NO DEFAULT BY THE BORROVWER, A REPAYMENT SCHEDULE WHI CH
ACHI EVES FULL AMORTI ZATI ON OVER THE LI FE OF THE LOAN.

(O FOR PURPCSES OF PARAGRAPH (A) OF THI'S SUBDI VI SI ON, A MORTGAGE
BANKER OR MORTGAGE BROKER SHALL BASE A DETERM NATION OF THE ABILITY TO
PAY ON:

(1) DOCUMENTATI ON OF THE | NCOVE AND FI NANCI AL RESOURCES OF THE BORROW
ER, I NCLUDING TAX RETURNS, PAYROLL RECElIPTS, BANK RECORDS, OR OTHER
SI M LARLY RELI ABLE DOCUMENTS; AND

(1) THE DEBT- TO- | NCOVE RATI O AND RESI DUAL | NCOVE OF THE BORROWER, AS
DETERM NED UNDER SECTI ON 36.4337 OF TITLE 38 OF THE CODE OF FEDERAL
REGULATI ONS, OR ANY SUCCESSOR THERETO.

(D) A STATEMENT PROVI DED BY THE BORROWER OF THE | NCOVE AND FI NANCI AL
RESOURCES OF THE BORROVWER, W THOUT OTHER DOCUMENTATI ON REFERRED TO I N
PARAGRAPH (C) OF THI'S SUBDIVISION, IS NOT SUFFICIENT VERIFI CATION FOR
PURPOSES OF ASSESSI NG THE ABI LI TY OF THE CONSUMER TO PAY.

4. (A IN THE CASE OF A RATE SPREAD MORTGAGE TRANSACTI ON, THE OBLI GOR
SHALL BE REQUI RED TO MAKE MONTHLY PAYMENTS |INTO AN ESCROW ACCOUNT
ESTABLI SHED BY THE MORTGAGE BANKER FOR THE PURPCSE OF PAYI NG TAXES,
HAZARD | NSURANCE PREM UMS, AND, |F APPLI CABLE, FLOOD | NSURANCE PREM UNS.

(B) THI'S SUBDI VI SI ON DOES NOT APPLY I N ANY CASE IN WHICH THE MORTGAGE
BANKER REASONABLY BELI EVES THAT, FOLLOW NG THE LOAN CLOSI NG, THE OBLI GOR
SHALL BE REQUIRED, OR SHALL CONTINUE TO BE REQUI RED, TO MAKE ESCROW
PAYMENTS DESCRI BED | N PARAGRAPH (A) OF THI'S SUBDI VI SION ON THE PROPERTY
SECURING THE LOAN | N CONNECTI ON W TH ANOTHER LOAN SECURED BY THE SAME
PROPERTY.

(© IN ANY CASE IN WHICH A MORTGAGE BROKER SELLS OR DELIVERS A RATE
SPREAD MORTGAGE LOAN TO A LENDER, THE LENDER SHALL BE LI ABLE FOR THE
ACTS, OM SSI ONS AND REPRESENTATIONS MADE BY THE MORTGAGE BROKER I N
CONNECTI ON W TH SUCH MORTGAGE LOAN.

(D) FOR THE PURPCSES OF THI S SUBDI VI SI ON, THE TERM " RATE SPREAD MORT-
GAGE TRANSACTI ON' MEANS A HOVE MORTGAGE LOAN THAT HAS AN ANNUAL PERCENT-
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AGE RATE OF | NTEREST THAT EQUALS OR EXCEEDS THE RATE THAT WOULD REQUI RE
REPORTI NG UNDER THE HOVE MORTGAGE DI SCLOSURE ACT (12 U.S.C. 2801 ET
SEQ ) AS A RATE SPREAD LOAN, WTHOUT REGARD TO WHETHER SUCH LOAN 1S
OTHERW SE SUBJECT TO THE HOVE MORTGAGE DI SCLOSURE ACT.

5. (A) N CONNECTION WTH A MORTGAGE LOAN, A MORTGACGE BANKER OR MORT-
GAGE BROKER MAY NOT STEER, COUNSEL, OR DI RECT A CONSUMER TO RATES,
CHARGES, PRI NCI PAL AMOUNT, OR PREPAYMENT TERMS THAT ARE NOT REASONABLY
ADVANTACGEQUS TO THE CONSUMER, I N LI GHT OF ALL OF THE Cl RCUMSTANCES ASSO
Cl ATED W TH THE TRANSACTI ON, | NCLUDI NG THE CHARACTERI STI CS OF THE PROP-
ERTY THAT SECURES OR WLL SECURE THE EXTENSI ON OF CREDI T AND THE LOAN
TERMS FOR WHI CH THE CONSUMER QUALI FI ES.

(B) I'F UNABLE TO SUGGEST, OFFER, OR RECOMMVEND TO A CONSUMER A REASON-
ABLY ADVANTAGEQUS HOVE LOAN, A MORTGAGE BANKER OR MORTGAGE BROKER SHALL:

(1) BASED ON THE | NFORVATI ON REASONABLY AVAI LABLE AND USI NG THE SKI LL,
CARE, AND Dl LI GENCE REASONABLY EXPECTED FOR A MORTGAGE BANKER OR MORT-
GAGE BROKER, ORI G NATE OR OTHERW SE FACI LI TATE A REASONABLY ADVANTAGEQUS
HOVE MORTGAGE LOAN BY ANOTHER CREDI TOR TO A CONSUMER, |IF PERM TTED BY
AND | N ACCORDANCE W TH ALL OTHERW SE APPLI CABLE LAW OR

(1) DI SCLOSE TO A CONSUMER:

(A) THAT THE CRED TOR DCES NOT OFFER A MORTGAGE LOAN THAT WOULD BE
REASONABLY ADVANTAGEQUS TO A CONSUMER, BUT THAT OTHER CREDI TORS NAY
OFFER SUCH A LOAN;, AND

(B) THE REASONS THAT THE PRODUCTS AND SERVI CES OFFERED BY THE MORTGAGE
BANKER OR  MORTGAGE BROKER ARE NOT AVAI LABLE TO OR REASONABLY ADVANTA-
GEQUS FOR THE CONSUMER

(© I N CONNECTI ON WTH A MORTGAGE LOAN, A MORTGAGE BANKER OR MORTGAGE
BROKER MAY NOT:

(1) M SCHARACTERI ZE THE CREDI T H STORY OF A CONSUMER OR THE HOVE LQOANS
AVAI LABLE TO A CONSUMER;

(I'l') M SCHARACTERI ZE OR SUBORN M SCHARACTERI ZATI ON OF THE APPRAI SED
VALUE OF THE PROPERTY SECURI NG THE EXTENSI ON OF CREDI T; OR

(I''l) I'F UNABLE TO SUGGEST, OFFER, OR RECOMWEND TO A CONSUMER A
REASONABLY ADVANTAGEQUS MORTGAGE LOAN, DI SCOURAGE A CONSUMER FROM SEEK-
I NG A HOVE MORTGAGE LOAN FROM ANOTHER CREDI TOR OR W TH ANOTHER MORTGAGE
BANKER OR MORTGAGE BROKER

(D) NOTHING IN THI'S SUBDI VI SI ON SHALL BE DEEMED TO PRCHI BI T A MORTGAGE
BANKER OR MORTGAGE BROKER FROM PROVI DI NG A CONSUMER W TH ACCURATE,
UNBI ASED, CGENERAL | NFORVATI ON ABOUT HOVE MORTGAGE LOANS, UNDERWRI Tl NG
STANDARDS, WAYS TO | MPROVE CREDI T HI STORY, OR ANY OTHER MATTER RELEVANT
TO A CONSUMER.

6. (A) NO MORTGAGE BANKER OR MORTGAGE BROKER MAY ENTER | NTO A MORTGAGE
LOAN W TH RESPECT TO VWH CH THE MORTGAGE BANKER OR MORTGAGE BROKER HAS
REASON TO BELIEVE THAT, W TH RESPECT TO THE APPRAI SAL OF THE VALUE OF
THE PROPERTY SECURI NG THE LQOAN:

(1) THE APPRAI SER FAI LED TO ACT I N GOOD FAITH AND FAIR DEALING WTH
RESPECT TO THE CONSUMER | N CONNECTI ON W TH THE APPRAI SAL,;

(1) THE APPRAISAL WAS CONDUCTED OTHER THAN I N ACCORDANCE W TH ALL
APPLI CABLE STATE AND FEDERAL STANDARDS REQUIRED OF  CERTIFIED
APPRAI SERS, OR WAS OTHERW SE NOT ACCURATE AND REASONABLE;

(1'11)y THE APPRAI SER HAD A DI RECT OR | NDI RECT | NTEREST | N THE PROPERTY
OR THE TRANSACTI ON;

(1'V) THE APPRAI SER CHARGED, SOUGHT, OR RECElI VED COVPENSATION FOR THE
APPRAI SAL, AND THE APPRAI SAL WAS NOT COVERED BY A QUALI FYI NG BOND; OR

(V) THE APPRAISAL CORDER OR ANY OTHER COVWUNI CATION | N ANY FORM
| NCLUDES THE REQUESTED LOAN AMOUNT OR ANY ESTI MATE OF VALUE FOR THE
PROPERTY TO SERVE AS COLLATERAL, EI THER EXPRESSED OR | MPLI ED.
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(B) NO MORTGAGE BANKER OR MORTGAGE BROKER MAY, W TH RESPECT TO A HOVE
MORTGAGE LQOAN, | N ANY WAY:

(1) SEEK TO | NFLUENCE AN APPRAI SER OR OTHERW SE TO ENCOURAGE A TARCET-
ED VALUE IN ORDER TO FACI LI TATE THE MAKI NG OR PRI Cl NG OF THE MORTGAGE
LOAN, OR

(1'l) SELECT AN APPRAI SER ON THE BASIS OF AN EXPECTATION THAT SUCH
APPRAI SER WOULD PROVIDE A TARGETED VALUE IN ORDER TO FACI LI TATE THE
MAKI NG OR PRI CI NG OF THE MORTGAGE LQAN.

(O |IT SHALL NOT BE A DEFENSE TO ENFORCEMENT OF THE REQUI REMENTS OF
THI'S SUBDI VI SI ON THAT THE MORTGAGE BANKER OR MORTGAGE BROKER USED ANOTH-
ER PERSON I N THE APPRAI SAL PROCESS OR TO REVI EW THE APPRAI SAL PROCESS.

(D) I N ANY CASE I N WHI CH AN APPRAI SAL | S PERFORVED | N CONNECTI ON W TH
A MORTGAGE LOAN, THE MORTGAGE ORI G NATOR SHALL PROVIDE A COPY OF THE
APPRAI SAL REPORT TO AN APPLI CANT FOR A MORTGAGE LOAN, WHETHER CREDIT IS
GRANTED, DENI ED, OR THE APPLI CATI ON WAS W THDRAWN.

S 5. Subdivision 1 of section 14 of the banking | aw is anended by
addi ng a new paragraph (r) to read as foll ows:

(R) TO CREATE AND MAI NTAIN A LI ST DI SCLOSI NG BORROVER S RI GHTS ON  THE
DEPARTMENT' S WEBSI TE.

S 6. This act shall take effect on the one hundred eightieth day after
it shall have become a law and shall apply only to | oans for which
application is made on or after such effective date; provided, however,
that the superintendent of banks is authorized to promul gate any and all
rul es and regul ati ons and take any other measures necessary to inplenent
this act on its effective date on or before such date.



