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Introduced by M of A GOITFRIED, CAH LL, J. RIVERA, SCH MEL, GLICK,
CLARK, EDDI NGTON, ALESSI, MLLMAN, ROBINSON, CARRQZZA, JEFFRIES,
ESPAI LLAT, PAULI N, HOOPER, KELLNER, JAFFEE -- Muilti-Sponsored by -- M
of A BRENNAN, DI AZ, DI NOWN TZ, GALEF, LIFTON, LUPARDO, MENENY, M LL-
ER, PECPLES, PHEFFER, ROSENTHAL, SCARBOROUGH, TOMS, ZEBROWSKI -- read
once and referred to the Conmttee on Hi gher Education

AN ACT to anend the public health Iaw, the education law and the | abor
law, in relation to prohibiting participation in torture and i nproper
treatment of prisoners by health care professionals

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative policy and intent. This legislation is based
on, and is intended to give effect to, international treaties and stand-
ards; federal, state and |local |aw, and professional standards relating
to torture, inproper treatnment of prisoners, and related matters. It is
gui ded by two basic principles: (1) health care professionals shall be
dedicated to providing the highest standard of health care, with
conpassi on and respect for human dignity and rights; and (2) torture and
i nproper treatnent of prisoners are wong and inconsistent wth the
practice of the health care professions. The legislature finds that the
conduct prohibited by this act violates the ethical and l|egal obli-
gations of licensed health care professionals. This legislation wll
further protect the professionalismof New York state I|icensed health
care professionals by authorizing and obligating themto refuse to
participate in torture and inproper treatnment of prisoners, which in
turn wll protect the |ife and health of the people of the state and
those with whom New York |licensed health care professionals interact.
The legislature is mndful that ordinarily there are limts on New York
state's jurisdiction relating to conduct outside the state or under
federal authority. However, it 1is proper for the state to regulate
health care professional |licensure in relation to a professional's

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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conduct, even where the conduct occurs outside the state; certain wong-
ful out-of-state conduct is already grounds for professional discipline.
Therefore, it 1is the legislature's intent that this |egislation be
applied to the fullest extent possible.

S 2. The public health law is anended by adding a new section 22 to
read as foll ows:

S 22. PARTI CI PATION I N TORTURE OR | MPROPER TREATMENT OF PRI SONERS BY
HEALTH CARE PROFESSI ONALS. 1. DEFINITIONS. AS USED IN TH S SECTI ON, THE
TERMS "TORTURE" AND "I MPROPER TREATMENT" SHALL BE | NTERPRETED | N ACCORD-
ANCE W TH APPLI CABLE | NTERNATI ONAL TREATI ES, PRI NCl PLES AND STANDARDS AS
VELL AS THE DECI SIONS, OBSERVATI ONS AND RECOMVENDATI ONS OF THE CORRE-
SPONDI NG | NTERPRETI NG BODI ES. HONEVER, FOR THE PURPOSES OF THI S SECTI ON,
| T SHALL NOT BE AN ELEMENT OF El THER "TORTURE" OR "I MPROPER TREATMENT"
THAT SUCH ACTS BE COW TTED BY A GOVERNMENT OR NON- GOVERNMENT ACTOR,
ENTITY, OR OFFICI AL; UNDER COLOR OF LAW OR NOT UNDER COLOR OF LAW AS
USED I N THI S SECTI ON, UNLESS THE CONTEXT CLEARLY REQUI RES OTHERW SE, THE
FOLLOW NG TERMS HAVE THE FOLLOW NG MEANI NGS:

(A) "HEALTH CARE PROFESSI ONAL" MEANS ANY PERSON LI CENSED, REG STERED,
CERTI FI ED, OR EXEMPT TO PRACTI CE UNDER (1) ANY OF THE FOLLOW NG ARTI CLES
OF THE EDUCATI ON LAW ONE HUNDRED THI RTY-ONE (MEDICINE), ONE HUNDRED
THI RTY- ONE-B (PHYSI CI AN ASSI STANTS AND SPECI ALI ST ASSI STANTS), ONE
HUNDRED THI RTY- TWO ( CHI ROPRACTI C), ONE HUNDRED THI RTY- THREE ( DENTI STRY
AND DENTAL HYQ ENE), ONE HUNDRED THI RTY- SI X ( PHYSI CAL THERAPY AND PHYS-
| CAL THERAPI ST ASSI STANTS), ONE HUNDRED THI RTY- SEVEN (PHARMACY), ONE
HUNDRED THI RTY- NI NE ( NURSI NG, ONE HUNDRED FORTY ( PROFESSI ONAL M DW FERY
PRACTI CE ACT), ONE HUNDRED FORTY- ONE ( PODI ATRY), ONE HUNDRED FORTY- THREE
(OPTOVETRY), ONE HUNDRED FORTY- FOUR ( OPHTHALM C DI SPENSI NG, ONE HUNDRED
FI FTY- THREE (PSYCHOLOGY), ONE HUNDRED FIFTY-FOUR (SOCI AL WORK), ONE
HUNDRED FI FTY- FI VE ( MASSAGE THERAPY), ONE HUNDRED FIFTY-SIX (OCCUPA-
TI ONAL THERAPY), ONE HUNDRED FI FTY- SEVEN (DI ETETI CS AND NUTRI TI ON), ONE
HUNDRED FI FTY- NI NE ( SPEECH LANGUAGE PATHOLOG STS AND AUDI OLOd STS), ONE
HUNDRED SI XTY (ACUPUNCTURE), ONE HUNDRED Sl XTY- THREE ( MENTAL HEALTH
PRACTI TI ONERS), ONE HUNDRED SI XTY-FOUR (RESPI RATORY THERAPI STS AND
RESPI RATORY THERAPY TECHNI Cl ANS), ONE HUNDRED SI XTY-FI VE (CLI Nl CAL LABO
RATORY TECHNOLOGY PRACTI CE ACT), OR ONE HUNDRED Sl XTY-SI X (MEDI CAL PHYS-
ICS PRACTICE), OR (Il) ARTICLE TH RTY-FIVE OF TH S CHAPTER ( PRACTI CE OF
RADI OLOGd C TECHNOLOGY) .

(B) "TORTURE" MEANS ANY | NTENTI ONAL ACT OR | NTENTIONAL OM SSION BY
VWH CH SEVERE PAIN OR SUFFERI NG WHETHER PHYSI CAL OR MENTAL, |S | NFLI CTED
ON A PERSON FOR SUCH PURPCSES AS OBTAI NI NG FROM THE PERSON OR FROM A
THI RD PERSON | NFORMATI ON OR A CONFESSI ON, PUNI SHENG THE PERSON FOR AN
ACT THE PERSON OR A THI RD PERSON HAS COWM TTED (| NCLUDI NG THE HOLDI NG OF
A BELIEF OR MEMBERSHI P I N ANY GROUP) OR IS SUSPECTED OF HAVI NG COW T-
TED, OR | NTI M DATI NG OR COERCI NG THE PERSON OR A THHRD PERSON, OR FOR
ANY REASON BASED ON DI SCRIM NATION OF ANY KIND. | T DOES NOT | NCLUDE
PAI N OR SUFFERI NG ARI SI NG ONLY FROM | NHERENT I N OR | NCl DENTAL TO LAWFUL
SANCTI ON.

(O "I MPROPER TREATMENT" MEANS (1) CRUEL AND UNUSUAL, CRUEL, | NHUMAN
OR DEGRADI NG, TREATMENT OR PUNI SHVENT AS DEFI NED BY APPLI CABLE | NTERNA-
TI ONAL TREATI ES AND THEI R CORRESPONDI NG | NTERPRETI NG BODI ES, OR CRUEL
AND UNUSUAL PUNI SHVENT AS DEFINED I N THE UNI TED STATES CONSTI TUTI ON OR
THE NEW YORK STATE CONSTITUTION, OR (I11) ANY VICOLATION OF SuUBDI VISION
THREE OR FOUR OF THI S SECTI ON.

(D) "PRISONER' MEANS ANY PERSON VWHO IS SUBJECT TO PUN SHMVENT,
DETENTI ON, | NCARCERATI ON, | NTERROGATI ON, | NTIMDATION OR  COERCI ON,
REGARDLESS OF WHETHER SUCH ACTI ON | S PERFORMED OR COWM TTED BY A GOVERN-
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MENT OR NON- GOVERNMVENT ACTOR, ENTITY, OR OFFICI AL; UNDER COLOR OF LAW
OR NOT' UNDER COLOR OF LAW

(E) TO "ADVERSELY AFFECT" A PERSON S PHYSI CAL OR MENTAL HEALTH OR
CONDI TI ON DOES NOT | NCLUDE CAUSI NG ADVERSE EFFECTS THAT MAY ARI SE FROM
TREATMENT OR CARE VWHEN THAT TREATMENT OR CARE | S PERFORMED | N ACCORDANCE
WTH GENERALLY APPLI CABLE LEGAL, HEALTH AND PROFESS|I ONAL STANDARDS AND
FOR THE PURPCSES OF EVALUATI NG TREATI NG PROTECTING OR | MPROVING THE
PERSON' S HEALTH.

2. KNOWALEDGE. | T SHALL BE AN ELEMENT OF ANY VI OLATI ON OF THI S SECTI ON
THAT THE ACTOR KNEW OR REASONABLY SHOULD HAVE KNOWN THE NATURE OF HI' S OR
HER CONDUCT. | F A HEALTH CARE PROFESSI ONAL WHO OPERATES IN A CLOSED
I NSTI TUTI ON SUCH AS A JAIL OR OTHER DETENTI ON FACI LI TY, POLI CE FACI LI TY,
PRI SON, OR PSYCH ATRIC OR M LI TARY FACILITY, IS NOI' G VEN ACCESS BY THE
I NSTI TUTI ON TO THE | NFORVATI ON NECESSARY TO ASSESS THE NATURE OF HS OR
HER CONDUCT AS COVERED BY TH S SECTI ON, THE HEALTH CARE PROFESSI ONAL
MUST PRESUME THAT THE PRI SONER FACES RI SK OF TORTURE OR | MPROPER TREAT-
IVENT.

3. GENERAL OBLI GATI ONS OF HEALTH CARE PROFESSI ONALS. (A) EVERY HEALTH
CARE PROFESSI ONAL SHALL PROVI DE EVERY PRI SONER UNDER HI S OR HER PROFES-
SI ONAL CARE W TH CARE OR TREATMENT CONSI STENT W TH GENERALLY APPLI CABLE
LEGAL, HEALTH AND PROFESSI ONAL STANDARDS AS THE HEALTH CARE PROFESSI ONAL
IS REASONABLY ABLE TO PROVIDE UNDER THE Cl RCUMSTANCES, | NCLUDI NG
PROTECTI ON OF THE CONFI DENTI ALI TY OF PATI ENT | NFORMATI ON.

(B) I'N ALL CLI NI CAL ASSESSMENTS RELATING TO A PRI SONER, WHETHER FOR
THERAPEUTI C OR EVALUATI VE PURPCSES, HEALTH CARE PROCESSI ONALS SHALL
EXERCI SE THEI R PROFESSI ONAL JUDGVENT | NDEPENDENT OF THE | NTERESTS OF A
GOVERNMENT OR OTHER THI RD PARTY.

4. CERTAIN CONDUCT OF HEALTH CARE PROFESSI ONALS PROHI BI TED. (A) NO
HEALTH CARE PROFESSI ONAL SHALL APPLY H'S OR HER KNOALEDGE OR SKILLS IN
RELATION TGO, ENGAGE | N ANY PROFESSI ONAL RELATI ONSH P W TH, OR PERFORM
PROFESSI ONAL SERVI CES | N RELATI ON TO ANY PRI SONER WHERE THE PURPCSE | S
NOT TO EVALUATE, TREAT, PROTECT, OR |MPROVE THE PHYS|I CAL OR MENTAL
HEALTH OR CONDI TI ON OF THE PRI SONER ( EXCEPT AS PERM TTED BY PARAGRAPH
(B) OF SUBDI VI SION FIVE OF THI S SECTI ON) .

(B) NO HEALTH CARE PROFESSI ONAL SHALL ENGAGE, DI RECTLY OR | NDI RECTLY,
I N ANY ACT WHI CH CONSTI TUTES PARTI CI PATION I N, COVPLICI TY I N, | NC TEMENT
TO, ASSI STANCE | N, PLANNI NG OR DESI GN OF, OR ATTEMPT OR CONSPI RACY TO
COM T TORTURE OR | MPROPER TREATMENT OF A PRI SONER. PROCHI Bl TED FORMS OF
ENGAGEMENT | NCLUDE BUT ARE NOT LIM TED TGO

(1) PROVI DI NG MEANS OR KNOALEDGE WTH THE | NTENT TO FACI LI TATE THE
PRACTI CE OF TORTURE OR | MPROPER TREATMENT;

(1'') PERMTTING HS OR HER KNOALEDGE OR CLI NI CAL FI NDI NGS OR TREATMENT
TO BE USED I N THE PROCESS OF TORTURE OR | MPROPER TREATMENT;

(1'11) EXAM NI NG EVALUATI NG, OR TREATI NG A PRI SONER TO CERTI FY WHETHER
TORTURE OR | MPROPER TREATMENT CAN BEG N OR BE RESUMED,

(1'V) BEI NG PRESENT WHI LE TORTURE OR | MPROPER TREATMENT | S BEI NG ADM N-
| STERED,

(V) OM TTI NG | NDI CATI ONS OF TORTURE OR | MPROPER TREATMENT FROM RECORDS
OR REPCRTS; AND

(M) ALTERI NG HEALTH CARE RECORDS OR REPORTS TO HI DE, M SREPRESENT OR
DESTROY EVI DENCE OF TORTURE OR | MPROPER TREATMENT.

(© NO HEALTH CARE PROFESSI ONAL SHALL APPLY H'S OR HER KNOALEDGE OR
SKILLS OR PERFORM ANY PROFESSI ONAL SERVI CE I N ORDER TO ASSI ST I N THE
PUNI SHVENT, DETENTI ON, OR | NCARCERATI ON, | NTERROGATI ON, | NTI M DATI ON, OR
COERCI ON OF A PRI SONER WHEN SUCH ASSI STANCE |'S PROVI DED I N A MANNER THAT
MAY ADVERSELY AFFECT THE PHYSI CAL OR MENTAL HEALTH OR CONDI TION OF THE
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PRI SONER (EXCEPT AS PERM TTED BY PARAGRAPH (A) OR (B) OF SuUBDI VI SI ON
FIVE OF TH' S SECTI ON) .

(D) NO HEALTH CARE PROFESSI ONAL SHALL PARTI CI PATE I N THE | NTERROGATI ON
OF A PRI SONER, | NCLUDI NG BEI NG PRESENT | N THE | NTERROGATI ON ROOM  ASKI NG
OR SUGGESTI NG QUESTI ONS, ADVI SI NG ON THE USE OF SPECI FI C | NTERROGATI ON
TECHNI QUES, MONI TORI NG THE | NTERROGATI ON, OR MEDI CALLY OR PSYCHOLOG CAL-
LY EVALUATI NG A PERSON FOR THE PURPOSE OF | DENTI FYI NG POTENTI AL | NTERRG
GATI ON METHODS OR STRATEG ES. HOWNEVER, TH' S PARAGRAPH SHALL NOT BAR A
HEALTH CARE PROFESSI ONAL FROM ENGAG NG | N CONDUCT UNDER PARAGRAPH (C) OF
SuUBDI VI SI ON FI VE OF THI S SECTI ON.

5. CERTAIN CONDUCT OF HEALTH CARE PROFESSI ONALS PERM TTED. A HEALTH
CARE PROFESSI ONAL MAY ENGAGE IN THE FOLLOW NG CONDUCT SO LONG AS | T DOES
NOT VI OLATE SUBDI VI SION THREE OR FOUR OF THIS SECTION, I T DOES NOT
ADVERSELY AFFECT THE PHYSI CAL OR MENTAL HEALTH OR CONDI TI ON OF A PRI SO\
ER OR POTENTI AL SUBJECT, AND IS NOT OTHERW SE UNLAWFUL:

(A) APPROPRI ATELY PARTI Cl PATI NG OR Al DI NG I N THE | NVESTI GATI ON, PROSE-
CUTI ON, OR DEFENSE OF A CRI M NAL, ADM NI STRATIVE OR ClIVIL NMATTER

(B) PARTICI PATING I N AN ACT THAT RESTRAINS A PRI SONER OR TEMPORARI LY
ALTERS THE PHYSI CAL OR MENTAL ACTIVITY O A PRI SONER, WHERE THE ACT
COWPLI ES W TH GENERALLY APPL| CABLE LEGAL, HEALTH AND PROFESSI ONAL STAND-
ARDS, | S NECESSARY FOR THE PROTECTI ON OF THE PHYSI CAL OR MENTAL HEALTH,
CONDI TI ON OR SAFETY OF THE PRI SONER, OTHER PRI SONERS, OR PERSONS CARI NG
FOR, GUARDI NG OR CONFI NI NG THE PRI SONER;

(© TRAINING RELATED TO THE FOLLOW NG PURPCSES, SO LONG AS I T IS NOT
PROVI DED | N SUPPORT OF SPECI FI C ONGO NG OR ANTI CI PATED | NTERROGATI ONS:

(1) RECOGNI ZI NG AND RESPONDI NG TO PERSONS W TH PHYSICAL OR MENTAL
I LLNESS OR CONDI Tl ONS,

(1'l) THE PGCSSI BLE PHYSI CAL AND MENTAL EFFECTS OF PARTI CULAR TECHNI QUES
AND CONDI TI ONS OF | NTERROGATI ON, OR

(1'11') THE DEVELOPMENT OF EFFECTI VE | NTERROGATI ON STRATEG ES.

6. DUTY TO REPORT. A HEALTH CARE PROFESSI ONAL WHO HAS REASONABLE
GROUNDS ( NOT BASED SCLELY ON PUBLI CLY AVAI LABLE | NFORVATI ON) TO BELI EVE
THAT TORTURE, | MPROPER TREATMENT OR OTHER CONDUCT IN VI OLATION OF TH' S
SECTI ON HAS OCCURRED, |S OCCURRI NG OR WLL OCCUR SHALL, AS SOON AS IS
PCSSI BLE W THOUT JEOPARDI ZI NG THE PHYSI CAL SAFETY OF HI MSELF OR HERSELF,
THE PRI SONER, OR | NNOCENT PARTI ES, REPORT SUCH CONDUCT TO

(A) A GOVERNMENT AGENCY THAT THE HEALTH CARE PROFESSI ONAL REASONABLY
BELI EVES HAS LEGAL AUTHORI TY TO PUNI SH OR PREVENT THE CONTI NUATI ON OF
TORTURE OR THE | MPROPER TREATMENT OF A PRI SONER OR CONDUCT | N VI OLATI ON
OF TH S SECTI ON AND | S REASONABLY LI KELY TO ATTEMPT TO DO SO, OR

(B) A GOVERNMENTAL OR NON- GOVERNMVENTAL ENTITY THAT THE HEALTH CARE
PROFESSI ONAL REASONABLY BELI EVES W LL NOTI FY SUCH A GOVERNMENT AGENCY OF
THE TORTURE OR THE | MPROPER TREATMENT OF A PRI SONER OR CONDUCT I N
VI OLATION OF THI' S SECTI ON OR TAKE OTHER ACTI ON TO PUBLI Cl ZE OR PREVENT
SUCH TORTURE, TREATMENT OR CONDUCT.

7. MTIGATION. THE FOLLONNG MAY BE CONSIDERED IN FULL OR PARTI AL
M Tl GATION OF A VIOLATION OF TH' S SECTION BY THE HEALTH CARE PROFES-
SI ONAL:

(A) COWVPLI ANCE W TH SUBDI VI SION SI X OF THI' S SECTI ON; OR

(B) COOPERATION I N GOOD FAI TH W TH AN | NVESTI GATI ON OF A VI OLATI ON OF
TH S SECTI ON.

8. APPLI CABILITY. TH S SECTI ON SHALL APPLY TO CONDUCT TAKING PLACE
WTH N OR OUTSIDE NEW YORK STATE, AND W THOUT REGARD TO WHETHER THE
CONDUCT | S COW TTED BY A GOVERNMVENTAL OR NON- GOVERNMENTAL ENTITY, OFFI -
Cl AL, OR ACTOR OR UNDER ACTUAL OR ASSERTED COLOR OF LAW
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9. SCOPE OF PRACTI CE NOT EXPANDED. THI S SECTI ON SHALL NOT BE CONSTRUED
TO EXPAND THE LAWFUL SCOPE OF PRACTI CE OF ANY HEALTH CARE PROFESSI ONAL.

S 3. Section 6509 of the education |aw is anmended by addi ng a new
subdi vision 15 to read as foll ows:

(15) ANY VI OLATI ON OF SECTI ON TWENTY-TWD OF THE PUBLIC HEALTH LAW
( RELATI NG TO PARTI Cl PATI ON | N TORTURE OR | MPROPER TREATMENT OF PRI SONERS
BY HEALTH CARE PROFESSI ONALS), SUBJECT TO M TI GATI ON UNDER THAT SECTI ON

S 4. Section 6530 of the education |aw is amended by addi ng a new
subdi vision 50 to read as foll ows:

50. ANY VI OLATI ON OF SECTION TWENTY-TWDO OF THE PUBLIC HEALTH LAW
( RELATI NG TO PARTI Cl PATI ON | N TORTURE OR | MPROPER TREATMENT OF PRI SONERS
BY HEALTH CARE PROFESSI ONALS), SUBJECT TO M TI GATI ON UNDER THAT SECTI ON

S 5. Paragraphs (b) and (c) of subdivision 2 of section 740 of the
| abor | aw, as added by chapter 660 of the | aws of 1984, are anended and
a new paragraph (d) is added to read as foll ows:

(b) provides information to, or testifies before, any public body
conducting an investigation, hearing or inquiry into any such violation
of a law, rule or regulation by such enployer; [or]

(c) objects to, or refuses to participate in any such activity, policy
or practice in violation of a law, rule or regulation[.]; OR

(D) REPORTS OR THREATENS TO REPORT ANY VI OLATI ON OF SECTI ON TVENTY- TVWO
O THE PUBLIC HEALTH LAW (RELATING TO PARTICI PATION IN TORTURE OR
| MPROPER TREATMENT OF PRI SONERS BY HEALTH CARE PROFESSI ONALS), SUBJECT
TO M Tl GATI ON UNDER THAT SECTI ON

S 6. Paragraphs (a) and (b) of subdivision 2 of section 741 of the
| abor | aw, as added by chapter 24 of the |laws of 2002, are anended and a
new paragraph (c) is added to read as fol |l ows:

(a) discloses or threatens to disclose to a supervisor, or to a public
body an activity, policy or practice of the enployer or agent that the
enpl oyee, in good faith, reasonably believes constitutes inproper quali -
ty of patient care; [or]

(b) objects to, or refuses to participate in any activity, policy or
practice of the enployer or agent that the enployee, in good faith,
reasonably believes constitutes inproper quality of patient care[.]; OR

(©) REPORTS OR THREATENS TO REPORT ANY VI OLATI ON OF SECTI ON TWENTY- TWO
OF THE PUBLI C HEALTH LAW ( PARTI Cl PATI ON I N TORTURE OR | MPROPER TREATMENT
OF PRI SONERS BY HEALTH CARE PROFESSI ONALS), SUBJECT TO M TI GATI ON UNDER
THAT SECTI ON.

S 7. Severability. If any provision of this act, or any application of
any provision of this act, is held to be invalid, that shall not affect
the wvalidity or effectiveness of any other provision of this act or any
ot her application of any provision of this act.

S 8. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw



