O~NOUITRWN P

STATE OF NEW YORK

6528
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
March 6, 2009
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AN ACT to anend the executive law, in relation to establishing the mni-
mum period of tinme that forensic sanples should be retained by inves-
tigating authorities; in relation to appointnents to the conm ssion on
forensic science; to anmend the judiciary law, in relation to creating
the state comm ssion for the integrity of the crimnal justice system
as an i ndependent agency, and providing for such comrssion's powers
and duties; to anmend the crimnal procedure law, in relation to
special fictitious nane indictnents; to anend the executive law, in
relation to requests for certain DNA test conparisons; to anend the
crimnal procedure law, in relation to forensic DNA testing; to amend
the court of clains act, in relation to clains for unjust conviction
and i nprisonnent; to anmend the executive law and the crimnal proce-
dure law, in relation to DNA testing, confidentiality, data collection
and record keeping; to anmend the state finance law, in relation to
establishing the DNA evidence fund; in relation to establishing the
i nnocence research project program to amend the crimnal procedure
law, in relation to electronic recordings of interrogations; and to
anmend the executive law, in relation to defining a designated of fender

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subparagraph (ix) of paragraph (b) of subdivision 9 of
section 995-b of the executive |aw, as added by chapter 737 of the |aws
of 1994, is amended and a new paragraph (c) is added to read as foll ows:

(i x) such policy shall provide for the nmutual exchange, use and stor-
age of DNA records with the systemof DNA identification utilized by the
federal bureau of investigation provided that the comm ssion detern nes
t hat such exchange, use and storage are consistent with the provisions
of this article and applicable provisions of law.]; AND

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(O WTHN ONE YEAR OF THE EFFECTI VE DATE OF TH S PARAGRAPH, DETER-
M NE, CONSI STENT WTH THI S ARTI CLE, THE APPROPRIATE M NIMUM PERIOD OF
TI ME THAT FORENSI C SAMPLES OF BLOOD, Tl SSUE AND OTHER BI OLOG CAL MATERI -
AL, OBTAINED IN CONNECTION WTH THE FORENSIC EXAM NATION OF CRI ME
SCENES, SHOULD BE RETAI NED BY | NVESTI GATI NG AUTHORI TI ES AND THE TI ME OR
SPECI FI ED EVENT OR EVENTS, |F ANY, AFTER WHI CH, CONSISTENT WTH THE
| NTEREST OF ALL PERSONS AND LAW ENFORCEMENT, SUCH SAMPLES MAY BE
DESTROYED, AND DETERM NE STANDARDS FOR THE CATALOG NG AND MAI NTAI NI NG
RECORDS OF SUCH SAMPLES. PENDI NG THE PROMULGATI ON OF A POLI CY ADDRESS-
I NG THE | SSUES SET FORTH IN THI S PARAGRAPH, THE COWM SSI ON MAY ADOPT AN
| NTERIM POLI CY MANDATI NG THE PRESERVATI ON BY | NVESTI GATI NG AUTHORI Tl ES
OF FORENSI C SAMPLES OF BLOOD, TISSUE AND OTHER BIO.OG CAL MATERI AL
OBTAI NED | N CONNECTI ON W TH THE FORENSI C EXAM NATI ON OF CRI ME SCENES.

S 2. Subdivision 1 of section 995-a of the executive |aw, as added by
chapter 737 of the laws of 1994, is amended to read as foll ows:

1. There is hereby created in the executive departnment, the conm ssion
on forensic science, which shall consist of the following [fourteen]
SI XTEEN nenbers: (a) the comm ssioner of the division of crimnal
justice services who shall be chair of the commission and the comms-
sioner of the departnent of health or his or her designee, who shall
serve as an ex-officio nmenber of the comm ssion;

(b) [twel ve] FOURTEEN nenbers appoi nted by the governor.

S 3. Paragraph (i) of subdivision 2 of section 995-a of the executive
| aw, as added by chapter 737 of the laws of 1994, is anended, paragraph
(j) is relettered paragraph (k) and a new paragraph (j) is added to read
as foll ows:

(i) two nmenbers shall be nenbers-at-large, one of whom shall be
appointed wupon the recomendation of the tenporary president of the
senate, and one of whom shall be appointed upon the recommendation of
t he speaker of the assenbly; [and]

(J) TWO MEMBERS SHALL BE JO NTLY APPO NTED BY THE TEMPORARY PRESI DENT
OF THE SENATE AND THE SPEAKER OF THE ASSEMBLY: ONE SUCH PERSON SHALL BE
A CRIME VICTIMS ADVOCCATE, AND ONE SUCH PERSON SHALL BE AN EXPERT I N
Bl OVEDI CAL ETHI CS; AND

S 4. Article 23 and sections 860 and 861 of the judiciary law, as
renunbered by chapter 840 of the | aws of 1983, are renunbered article 24
and sections 1000 and 1001 and a new article 23 is added to read as
fol | ows:

ARTI CLE 23
STATE COW SSI ON FOR THE | NTEGRI TY
OF THE CRIM NAL JUSTI CE SYSTEM
SECTI ON 900. DEFI NI Tl ON.
901. STATE COWM SSI ON FOR THE I NTEGRITY OF THE CRIM NAL JUSTI CE
SYSTEM

902. PURPCSE AND CONDUCT OF THE COWM SSI ON.
903. PONERS AND DUTI ES.
904. USE OF REPORTS.

S 900. DEFINITION. AS USED IN TH S ARTI CLE, "COW SSI ON' SHALL MEAN
THE STATE COW SSI ON FOR THE I NTEGRITY OF THE CRIM NAL JUSTICE SYSTEM
ESTABLI SHED PURSUANT TO SECTI ON NI NE HUNDRED ONE OF THI S ARTI CLE.

S 901. STATE COW SSION FOR THE INTEGRITY OF THE CRIM NAL JUSTI CE
SYSTEM 1. THE STATE COMW SSION FOR THE INTEGRITY OF THE CRI M NAL
JUSTICE SYSTEM |S HEREBY ESTABLISHED AS AN | NDEPENDENT AGENCY OF THE
STATE. THE COWMM SSI ON SHALL CONSI ST OF TEN MEMBERS AS FOLLOWS:

(A) THE COW SSI ONER OF CRI M NAL JUSTI CE SERVI CES;

(B) FOUR MEMBERS APPO NTED BY THE GOVERNOR, OF WHOM



Co~NOoOUIT~hWNE

A. 6528 3

(1) ONE SHALL BE A REPRESENTATI VE OF A LAW ENFORCEMENT AGENCY,

(I'l') ONE SHALL BE A REPRESENTATI VE OF THE PUBLI C CRI M NAL DEFENSE BAR
OR PRI VATE CRI M NAL DEFENSE BAR WHO SHALL BE APPO NTED UPON THE RECOM
MENDATION  OF AN ORGANI ZATION W TH MORE THAN SEVEN HUNDRED FI FTY DUES
PAYI NG MEMBERS REPRESENTI NG SUCH PUBLI C OR PRI VATE DEFENSE SERVI CES,

(I'1'1) ONE SHALL BE A REPRESENTATIVE OF VICTIMS RIGHTS ADVOCACY OR
SERVI CES ORGANI ZATI ONS, AND

(1'V) ONE SHALL BE A REPRESENTATI VE OF THE FORENSI C SClI ENCE FI ELD;

(© A MEMBER APPO NTED BY THE ATTORNEY GENERAL WHO SHALL BE A REPRE-
SENTATI VE OF PROSECUTI ON SERVI CES;

(D) TWO MEMBERS APPO NTED BY THE CHI EF JUDGE OF THE COURT OF APPEALS,
OF WHOM

(1) ONE SHALL BE A RETI RED JUDGE OR JUSTI CE OF A NEW YORK STATE COURT
OF RECORD, AND

(I'l) ONE SHALL BE A PROFESSOR OF LAWCR A RETIRED FULL TI ME PROFESSOR
OF LAW VWHO HAS TAUGHT LAW SCHOOL COURSES IN CRIM NAL LAW CRI M NAL
PROCEDURE, CONSTI TUTI ONAL LAW OR EVI DENCE AT AN ACCREDI TED POST- GRADU-
ATE COLLEGE I N NEW YORK STATE;

(E) ONE MEMBER APPO NTED BY THE TEMPORARY PRESI DENT OF THE SENATE, WHO
SHALL BE A MEMBER OF THE PUBLI G- AT- LARGE; AND

(F) ONE MEMBER APPO NTED BY THE SPEAKER OF THE ASSEMBLY, WHO SHALL BE
A MEMBER OF THE PUBLI C- AT- LARCE.

2. THE COWM SSI ONER OF CRI M NAL JUSTI CE SERVI CES SHALL SERVE AN | NDEF-
NI TE TERM THE MEMBERS APPO NTED BY THE GOVERNCOR SHALL SERVE A TERM OF
FOUR YEARS. THE RETIRED JUDGE OR JUSTI CE APPO NTED BY THE CHI EF JUDGE
SHALL SERVE A TERM OF THREE YEARS. THE PROFESSOR OF LAW OR RETIRED
PROFESSOR OF LAW APPO NTED BY THE CH EF JUDGE SHALL SERVE A TERM OF TWO
YEARS. THE MEMBERS APPO NTED BY THE ATTORNEY GENERAL, THE TEMPORARY
PRESI DENT OF THE SENATE AND THE SPEAKER OF THE ASSEMBLY SHALL EACH SERVE
A TERM OF TWO YEARS. EACH OF THE MEMBERS OF THE COWMM SSI ON, EXCEPT THE
COW SSI ONER OF CRI M NAL JUSTI CE SERVI CES, APPO NTED THEREAFTER SHALL
SERVE A TERM OF FI VE YEARS. EVERY VACANCY OCCURRI NG PRI OR TO THE EXPI -
RATION OF A MEMBER S TERM SHALL BE FI LLED FOR THE REMAI NDER OF SUCH TERM
IN THE MANNER PROVI DED FOR THE ORI G NAL APPO NTMENT TO SUCH TERM  UPON
THE EXPIRATION OF THE TERM OF A MEMBER OF THE COWMM SSI ON, SUCH MEMBER
SHALL CONTI NUE TO SERVE UNTIL H S OR HER SUCCESSCR | S APPO NTED.

3. THE COWM SSI ON SHALL ELECT A CHAIR FROM AMONGST I'TS MEMBERS BY A
MAJORI TY VOTE OF THE MEMBERS THERECF.

4. NO MEMBER OF THE COWM SSI ON SHALL BE DI SQUALI FI ED FROM HOLDI NG ANY
PUBLI C OFFI CE OR EMPLOYMENT, NOR SHALL HE OR SHE FORFEI T ANY SUCH OFFI CE
OR EMPLOYMENT, BY REASON OF HS OR HER APPO NTMENT PURSUANT TO TH'S
SECTI ON, AND THE MEMBERS OF THE COWM SS|I ON SHALL BE REQUI RED TO TAKE AND
FI LE CATHS OF OFFI CE BEFORE SERVI NG ON THE COMM SSI ON.

5. THE COW SSI ON SHALL MEET AT LEAST FOUR TI MES EACH YEAR AT PREDE-
TERM NED TI MES AND LOCATI ONS ANNOUNCED | N ADVANCE, AND AT SUCH OTHER
TTMES AS THE CHAIR OF THE COW SSION OR FOUR OR MORE MEMBERS SHALL
DETERM NE TO BE NECESSARY.

6. FOR ANY ACTI ON AUTHORI ZED BY THFS ARTICLE, FIVE MEMBERS OF THE
COMM SSI ON SHALL CONSTI TUTE A QUORUM AND, EXCEPT AS OTHERW SE PROVI DED
I N SUBDI VI SIONS THREE AND FI VE OF TH S SECTI ON, THE CONCURRENCE OF SIX
MEMBERS OF THE COWMM SSI ON SHALL BE NECESSARY.

7. THE MEMBERS OF THE COMM SSI ON SHALL SERVE W THOUT SALARY OR OTHER
COVPENSATI ON, BUT SHALL BE ENTI TLED TO RECEIVE ACTUAL AND NECESSARY
EXPENSES |INCURRED IN THE DI SCHARGE OF THEIR DUTIES PURSUANT TO THI S
ARTI CLE.
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S 902. PURPCSE AND CONDUCT OF THE COWM SSI ON. THE COMM SSI ON  SHALL
REVI EW ANY CRI M NAL OR JUVEN LE CASE | NVOLVI NG A V\RONGFUL CONVI CTI ON AND
RECOMWMEND REFORMS TO LESSEN THE LIKELIHOOD OF A SIM LAR WRONG-UL
CONVI CTI ON OCCURRI NG | N THE FUTURE.

WHENEVER A PERSON WHO HAS BEEN CONVI CTED OF A CRI ME OR ADJUDI CATED A
YOUTHFUL OFFENDER |'S SUBSEQUENTLY DETERM NED TO BE | NNOCENT OF SUCH
CRI ME OR OFFENSE AND EXONERATED, THE COWM SSI ON SHALL CONDUCT AN | NVES-
TI GATI ON, HOLD HEARI NGS ON AND NMAKE FINDINGS OF FACT REGARDI NG THE
VWRONGFUL CONVICTION |IN ORDER TO DETERM NE THE CAUSE OR CAUSES OF THE
VRONGFUL CONVI CT1 ON.

UPON THE COVPLETION OF SUCH PROCESS, THE COWM SSION, WTH N SIXTY
DAYS, SHALL |SSUE A PRELI M NARY WRI TTEN REPCRT OF I TS FI NDI NGS OF FACT
AND CONCLUSI ONS, AND ANY RECOMMVENDATI ONS TO PREVENT WRONGFUL CONVI CTI ONS
FROM OCCURRI NG UNDER SI M LAR Cl RCUMSTANCES | N THE FUTURE. WTH N ONE
HUNDRED TWENTY DAYS AFTER | SSU NG SUCH PRELI M NARY REPCRT, THE COW S-
SION SHALL | SSUE | TS REPORT AND RECOVMENDATI ONS CONCERNI NG THE MATTER
SUCH REPORT AND RECOMVENDATI ONS SHALL BE MADE AVAI LABLE TO THE PUBLI C,
AND SHALL BE DELI VERED TO THE GOVERNCR, ATTORNEY CGENERAL, CHI EF JUDGE OF
THE COURT OF APPEALS, TEMPORARY PRESI DENT OF THE SENATE, SPEAKER OF THE
ASSEMBLY, AND TO ANY GOVERNMENTAL UNI'T OR AGENCY THAT THE COWM SSI ON
FI NDS MAY HAVE BEEN | NVOLVED | N THE | NVESTI GATI ON OR ADJUDI CATI ON OF THE
VWRONGFUL CONVI CTI ON.  THE COMM SSI ON SHALL ALSO MAKE AVAI LABLE AN  ANNUAL
REPORT DETAILING AT A MNIMUM THE NUMBER OF CASES ACCEPTED FOR FORIVAL
AND | NFORVAL | NVESTI GATI ON, THE NUMBER OF COVPLETED | NVESTI GATI ONS AND
THE STATUS OF ON- GO NG OR PENDI NG | NVESTI GATI ONS.

S 903. PONERS AND DUTIES. THE COW SSI ON SHALL HAVE THE POANERS AND
DUTI ES TO

1. ESTABLISH I TS OAN REASONABLE RULES AND PROCEDURES CONCERNI NG THE
CONDUCT OF | TS MEETINGS AND OTHER AFFAI RS RELATED TO | MPLEMENTI NG THE
PROVI SIONS OF TH S ARTI CLE;

2. EMPLOY AND REMOVE SUCH OFFI CERS, | NVESTI GATORS AND EMPLOYEES AS | T
MAY DEEM NECESSARY FOR THE PERFORVANCE OF | TS POANERS AND DUTI ES PURSUANT
TO THI'S ARTICLE, AND FIX THEI R COVMPENSATI ON W THI N THE AMOUNTS MADE
AVAI LABLE THEREFOR;

3. CONDUCT | NVESTI GATI ONS AND HEARI NGS, ADM NI STER OATHS OR AFFI RVA-
TIONS, SUBPOENA W TNESSES, COWPEL THEI R ATTENDANCE, EXAM NE THEM UNDER
OATH OR AFFI RVATI ON, REQUI RE PRODUCTI ON OF ANY BOOKS, RECORDS, DOCUMENTS
OR OTHER EVI DENCE THAT |I'T MAY DEEM RELEVANT OR MATERI AL TO AN | NVESTI -
GATI ON, AND MAY DESI GNATE ANY OF | TS MEMBERS, OFFI CERS OR | NVESTI GATORS
TO EXERCI SE ANY SUCH POWERS; PROVI DED, HOAEVER, NOTHI NG IN TH S SuUBDI VI -
SION SHALL AUTHORI ZE THE | SSUANCE OF A SUBPOENA OR COWMPELLED QUESTI ONI NG
OF THE TRI AL COURT JUDGE OR ANY APPELLATE COURT JUDGE CONCERNING THE
JUDGE' S MENTAL PROCESSES | N ARRI VI NG AT ANY DECI SION | N A CASE;

4. REQUEST AND RECEIVE FROM ANY COURT, DEPARTMENT, DI VI Sl OQN, BOARD,
BUREAU, COMM SSI ON OR OTHER AGENCY OF THE STATE OR A POLI TI CAL SUBDI VI -
SION THEREOF OR ANY PUBLIC AUTHORI TY SUCH ASSI STANCE, | NFORVATI ON,
RECORDS AND DATA AS WLL ENABLE I T TO PROPERLY CARRY QUT I TS POAERS AND
DUTI ES;

5. | SSUE PRELI M NARY REPORTS ON ANY | NVESTI GATI ON CONDUCTED PURSUANT
TO THI S ARTI CLE, WH CH PRELI M NARY REPORTS SHALL | NCLUDE FINDI NGS OF
FACT AND RECOMVENDATI ONS, AND | NVI TE ANY PARTY DI RECTLY | NVOLVED I N THE
VWRONGFUL CONVICTION, WHICH | S THE SUBJECT OF THE REPORT, TO SUBMT A
REPLY WTH N SIXTY DAYS TO THE COWM SSI ON CONCERNI NG THE FI NDI NGS OF
FACT AND RECOMMENDATI ONS | N THE REPORT. ANY SUCH REPLY SHALL BE MADE
AVAI LABLE BY THE COWM SSI ON, TOGETHER W TH ANY RESPONSE BY THE COW S-
SION THERETO, TO THE PARTI ES LI STED I N SECTI ON NI NE HUNDRED TWD OF THI S
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ARTI CLE AS PART OF THE COW SSI ON' S REPORT AND RECOVVENDATI ONS CONCERN-
| NG THE MATTER;, AND

6. DO ALL OTHER THI NGS NECESSARY AND CONVEN ENT TO CARRY OQUT THE
PROVI SIONS OF THI' S ARTI CLE.

S 904. USE OF REPORTS. NO PRELI M NARY REPORT, REPORT OR PORTI ON THERE-
OF | SSUED PURSUANT TO THI S ARTI CLE SHALL BE ADM TTED | NTO EVIDENCE OR
USED I N ANY CIVIL OR CRIM NAL CAUSE OF ACTI ON RELATI NG TO A MATTER WHI CH
| S THE SUBJECT OF SUCH REPORT.

S 5. Section 1.20 of the crimnal procedure |law is anmended by adding a
new subdi vision 44 to read as foll ows:

44, "SPECIAL FICTITIOUS NAME | NDI CTMENT" MEANS AN | NDI CTMENT OF A
PERSON WHOSE NAME | S UNKNOAN BUT WHOSE | DENTITY IS ESTABLI SHED TO THE
SATI SFACTION OF A GRAND JURY PURSUANT TO SUBDI VI SI ON ONE OF SECTI ON
190. 65 OF TH' S CHAPTER BY MEANS OF FORENSI C DEOXYRI BONUCLEI C ACI D ( DNA)
TESTI NG OF EVI DENCE. THE CAPTI ON OF A SPECI AL FI CTI TI QUS NAME | NDI CTMENT
SHALL | NCLUDE A FICTITIOUS NAME, SUCH AS "JOHN DOE" OR "JANE DCE", IN
PLACE OF THE NAME OF THE DEFENDANT WHOSE TRUE NAME |'S UNKNOWA.

S 6. Subdivision 3 of section 190.65 of the crimnal procedure law is
amended to read as foll ows:

3. Upon voting to indict a person, a grand jury must, through its
foreman or acting foreman, file an indictnent with the court by which it
was i npanel ed. VWHEN THE NAVME OF THE | NDI CTED PERSON | S UNKNOMWN BUT HI' S
OR HER IDENTITY |S ESTABLI SHED TO THE SATI SFACTI ON OF THE GRAND JURY
PURSUANT TO SUBDI VI SION ONE OF THI' S SECTI ON BY MEANS OF FORENSI C DEOXY-
RI BONUCLEI C ACI D (DNA) TESTI NG OF EVI DENCE, THEN SUCH | NDI CTMENT SHALL
BE FI LED BY THE GRAND JURY W TH SUCH COURT AS A SPECI AL FICTITIQUS NAME
| NDI CTMENT. THE AUTHORITY TO FILE A SPECI AL FI CTI TI OQUS NAME | NDI CTMENT
PURSUANT TO THI' S SUBDI VI SI ON SHALL BE I N ADDI TI ON TO ANY OTHER AUTHORI TY
IN LAWFOR THE FILI NG OF AN | NDI CTMENT WHEN THE NAME OF AN | NDI CTED
PERSON | S UNKNOWN.

S 7. Section 995-c of the executive |aw is amended by addi ng a new
subdi vision 10 to read as foll ows:

10. A SUPERI OR COURT, I N RESPONSE TO A MOTI ON FOR SUCH COWVPARI SON BY A
DEFENDANT, MAY ORDER THAT DNA | NFORMATI ON FROM A CRI ME SCENE SAMPLE OR
SAMPLES AND/ OR FI NGERPRI NTS OBTAI NED I N THE COURSE OF THE | NVESTI GATI ON
OF AN ALLEGED CRI ME BE CHECKED AGAI NST THE DNA RECORDS MAI NTAI NED BY OR
AVAlI LABLE THROUGH THE STATE DNA | DENTI FI CATI ON | NDEX ESTABLI SHED PURSU-
ANT TO THI' S SECTI ON AND THE NATI ONAL DNA | NDEX SYSTEM AND AGAI NST THE
FI NGERPRI NT RECORDS MAI NTAI NED BY OR AVAI LABLE THROUGH THE STATE FI NGER-
PRINT RECORD DATABASE ESTABLI SHED PURSUANT TO SUBDI VI SI ON SEVEN OF
SECTI ON El GHT HUNDRED THI RTY-SEVEN OF THI'S CHAPTER AND THE NATI ONAL
FI NGERPRI NT | DENTI FI CATI ON SYSTEM AND THAT THE RESULTS OF SUCH CHECK OR
CHECKS BE DI SCLOSED TO SUCH DEFENDANT AND TO THE PROSECUTOR WHOSE JURI S-
DI CTION | NCLUDES THE LOCATI ON OF THE ALLEGED COWM SSI ON OF SUCH CRI ME,
UPON A SHOW NG BY THE DEFENDANT THAT SUCH AN ANALYSI S MAY BE MATERI AL TO
H S OR HER DEFENSE AND THAT THE REQUEST | S REASONABLE.

S 8. Paragraph (a) of subdivision 1-a of section 440.30 of the crim-
nal procedure |aw, as anended by chapter 138 of the laws of 2004, is
amended to read as foll ows:

(a) Wiere the defendant's notion requests the performance of a foren-
sic DNA test on specified evidence, and upon the court's determ nation
that any evi dence contai ni ng deoxyri bonucleic acid ("DNA") was secured
in connection with the I NVESTIGATION OR trial resulting in the judgnent,
the court shall grant the application for forensic DNA testing of such
evi dence upon its determ nation that if a DNA test had been conducted on
such evidence, and if the results had been AVAI LABLE TO THE DEFENDANT,
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OR THE RESULTS HAD BEEN admitted in the trial resulting in the judgnent,
there exists a reasonable probability that the D SPOSI TI ON OR verdi ct
woul d have been nore favorable to the defendant.

S 9. Section 8-b of the court of clains act, as added by chapter 1009
of the laws of 1984, subdivision 2 as anmended by chapter 210 of the | aws
of 2007, is anended to read as foll ows:

S 8-b. Cains for unjust conviction and inprisonnment. 1. The |[egisla-
ture finds and declares that innocent persons who have been wongly
convi cted of crines and subsequently inprisoned have been frustrated in
seeking legal redress due to a variety of substantive and technica
obstacles in the law and that such persons should have an available
avenue of redress over and above the existing tort renedies to seek
conpensati on for damages. The legislature intends by enactnment of the
provisions of this section that those innocent persons who can denon-
strate by <clear and convincing evidence that they were unjustly
convicted and inprisoned be able to recover damages agai nst the state.
In light of the substantial burden of proof that nust be carried by such
persons, it is the intent of the legislature that the court, in exercis-
ing its discretion as permtted by | aw regarding the wei ght and adm ssi -
bility of evidence submtted pursuant to this section, shall, in the
interest of justice, give due consideration to difficulties of proof
caused by the passage of tine, the death or unavailability of wtnesses,
t he destruction of evidence or other factors not caused by such persons
or those acting on their behalf.

2. Any person convicted and subsequently inprisoned for one or nore
fel oni es or m sdeneanors agai nst the state which he did not cormit nmay,
under the conditions hereinafter provided, present a claimfor damges
agai nst the state. In scheduling court appearances and filing deadlines,
the court shall give docket priority at each stage of the proceeding to
such clains for danages under this subdivision where the claimant
asserts proof of innocence through DNA evidence. Any adjournnents grant-
ed in the course of such a proceeding should be for as short a tinme as
is practicable.

3. In order to present the claimfor unjust conviction and inprison-
ment, cl ai mant nmust establish by docunentary evidence that:

(a) he has been convicted of one or nore felonies or msdeneanors
agai nst the state and subsequently sentenced to a term of inprisonnent,
and has served all or any part of the sentence; and

(b) (i) he has been pardoned upon the ground of innocence of the crine
or crimes for which he was sentenced and which are the grounds for the
conplaint; or (ii) his judgnent of conviction was reversed or vacated,
and the accusatory instrunent dismssed or, if a newtrial was ordered,
either he was found not guilty at the newtrial or he was not retried
and the accusatory instrunent dism ssed; provided that the judgenent of
conviction was reversed or vacated[, and the accusatory instrunent was
di sm ssed,] on any of the follow ng grounds: (A) paragraph (a), (b),
(c), (e), (F) or (g) of subdivision one of section 440.10 of the crim -
nal procedure law, or (B) subdivision one (where based upon grounds set
forth initem(A) [hereof] OF TH S SUBPARAGRAPH), two, three (where the
count dism ssed was the sole basis for the inprisonnment conplained of)
or five of section 470.20 of the crimnal procedure law, or (C) conpara-
ble provisions of the former code of crimnal procedure or subsequent
law, or (D) the statute, or application thereof, on which the accusatory
i nstrument was based violated the constitution of the United States or
the state of New York; OR (E) THE CLAI MANT' S CONVI CTI ON WAS VACATED
UNDER ANOTHER SECTI ON OF LAW NOT ENUMERATED IN I TEMS (A), (B), (C AND
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(D) OF TH S SUBPARAGRAPH, BUT WHOSE APPLI CATI ON TO CLAI MANT' S CONVI CTI ON
| N\VOLVED FACTS AND CI RCUMSTANCES THAT DI RECTLY SUPPORT CLAIMANT' S
ASSERTI ON OF | NNOCENCE; AND PROVI DED THAT, | N CASES WHERE THE CONVI CTI ON
MAY HAVE BEEN VACATED ON MORE THAN ONE GROUND, | NCLUDI NG ONE OF THE
GROUNDS ENUMERATED IN I TEVMS (A), (B), (C AND (D) OF THIS SUBPARAGRAPH,
THE COURT OF CLAIMS SHALL NOT BE BOUND BY A DECI SION OF THE CRI M NAL
COURT VACATI NG THE CONVI CTI ON BASED ONLY ON A GROUND NOT ENUMERATED I N
| TEMS (A), (B), (C) AND (D) OF TH S SUBPARAGRAPH; and

(c) his claim is not time-barred by the provisions of subdivision
seven of this section.

4. The claimshall state facts in sufficient detail to permt the
court to find that <clainmant is likely to succeed at trial in proving
that (a) he did not commt any of the acts charged in the accusatory
instrument or his acts or om ssions charged in the accusatory instrunent
did not constitute a felony or m sdeneanor agai nst the state, and (b) he
did not by his own conduct cause or bring about his conviction. The
claimshall be verified by the claimant. |If the court finds after read-
ing the claimthat claimant is not likely to succeed at trial, it shall
dism ss the claim either on its own notion or on the notion of the
state.

5. In order to obtain a judgnent in his favor, clainmnt nust prove by
cl ear and convi nci ng evi dence that:

(a) he has been convicted of one or nore felonies or msdeneanors
agai nst the state and subsequently sentenced to a term of inprisonnent,
and has served all or any part of the sentence; and

(b) (i) he has been pardoned upon the ground of innocence of the crine
or crimes for which he was sentenced and which are the grounds for the
conplaint; or (ii) his judgnent of conviction was reversed or vacated,
and the accusatory instrunent dismssed or, if a newtrial was ordered,
either he was found not guilty at the newtrial or he was not retried
and the accusatory instrunent dism ssed; provided that the judgenent of
conviction was reversed or vacated[, and the accusatory instrunent was
di sm ssed,] on any of the follow ng grounds: (A) paragraph (a), (b),
(c), (e), (F) or (g) of subdivision one of section 440.10 of the crim -
nal procedure law, or (B) subdivision one (where based upon grounds set
forth initem(A) [hereof] OF TH S SUBPARAGRAPH), two, three (where the
count dism ssed was the sole basis for the inprisonnment conplained of)
or five of section 470.20 of the crimnal procedure law, or (C) conpara-
ble provisions of the former code of crimnal procedure or subsequent
law, or (D) the statute, or application thereof, on which the accusatory
i nstrument was based violated the constitution of the United States or
the state of New York; OR (E) THE CLAI MANT' S CONVI CTI ON WAS VACATED
UNDER ANOTHER SECTI ON OF LAW NOT ENUMERATED IN I TEMS (A), (B), (C AND
(D) OF TH' S SUBPARAGRAPH, BUT WHOSE APPLI CATI ON TO CLAI MANT' S CONVI CTI ON
| N\VOLVED FACTS AND Cl RCUMSTANCES THAT DI RECTLY SUPPORT CLAIMANT' S
ASSERTI ON OF | NNOCENCE; AND PROVI DED THAT, | N CASES WHERE THE CONVI CTI ON
MAY HAVE BEEN VACATED ON MORE THAN ONE GROUND, |INCLUDING ONE OF THE
GROUNDS ENUMERATED IN I TEMS (A), (B), (C AND (D) OF TH S SUBPARAGRAPH,
THE COURT OF CLAI M5 SHALL NOT BE BOUND BY A DECISION OF THE CRIM NAL
COURT VACATI NG THE CONVI CTI ON BASED ONLY ON A GROUND NOT ENUMERATED I N
| TEMS (A), (B), (C) AND (D) OF TH S SUBPARAGRAPH;, and

(c) he did not coomit any of the acts charged in the accusatory
instrument or his acts or om ssions charged in the accusatory instrunent
did not constitute a felony or m sdeneanor agai nst the state, PROVI DED
THAT, WHERE ONE | NDI CTMENT CONTAI NS MULTI PLE COUNTS ARI SING FROM SEPA-
RATE COWVPLAI NTS OR | NCI DENTS, THE COURT SHALL CONSI DER ANY CLAlI M RELATED
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TO SPECIFIED COUNTS |IN THE I NDI CTMENT ARI SING OQUT OF ONLY ONE OF THE
COVPLAI NTS OR | NCI DENTS; and

(d) he did not by his own conduct cause or bring about his conviction.

6. |If the court finds that the claimant is entitled to a judgnent, it
shall award danages in such sum of noney as the court determnes wll
fairly and reasonably conpensate him

7. Any person claimng conpensation under this section based on a
pardon that was granted before the effective date of this section or the
di sm ssal of an accusatory instrunment that occurred before the effective
date of this section shall file his claimwithin two years after the
effective date of this section. Any person clainmng conpensation under
this section based on a pardon that was granted on or after the effec-
tive date of this section or the dismssal of an accusatory instrunent
that occurred on or after the effective date of this section shall file
his claimwithin two years after the pardon or dism ssal.

S 10. Section 995-b of the executive |aw is anmended by addi ng a new
subdivision 14 to read as foll ows:

14. THE COWM SSI ON SHALL REVI EW THE CONFI DENTI ALI TY SAFEGUARDS WHI CH
ARE MAI NTAI NED W TH RESPECT TO DNA SAMPLES BEFORE AND AFTER | NFORVATI ON
FROM SUCH SAMPLES | S ENCODED | NTO THE STATE DNA | DENTI FI CATI ON | NDEX AND
SHALL DETERM NE WHETHER ANY ADDI TI ONAL CONFI DENTI ALI TY SAFEGUARDS ARE
NECESSARY W TH RESPECT TO SUCH SAMPLES. THE COWM SSI ON SHALL ALSO | SSUE
A REPORT TO THE MAJORI TY LEADER OF THE SENATE AND THE SPEAKER OF THE
ASSEMBLY WHI CH DESCRI BES HOW SUCH SAMPLES ARE RETAI NED AND THE REASONS
FOR MAI NTAI NI NG SUCH SAMPLES, FOLLOW NG THE ENCODI NG OF | NFORMVATI ON FROM
SUCH SAMPLES | NTO THE STATE DNA | DENTI FI CATI ON | NDEX. SUCH REPORT SHALL
ALSO RECOWMVEND WHETHER A PROGRAM TO DESTROY ANY SUCH SAMPLES, FOLLOW NG
THE ENCODI NG OF | NFORMATI ON FROM SUCH SAMPLES | NTO THE STATE DNA | DEN-
TI FI CATION I NDEX, SHOULD BE I N Tl ATED OR WHETHER, ALTERNATI VELY, SUCH
SAMPLES SHALL CONTI NUE TO BE MAI NTAI NED

S 11. Subdivision 2 of section 995-c of the executive |aw, as added by
chapter 737 of the laws of 1994, is amended to read as foll ows:

2. (A) Following the review and approval of the plan by the DNA
subcommttee and the comrssion and the filing of such plan with the
speaker of the assenbly and the tenporary president of the senate, the
commi ssioner of crimnal justice services is hereby authorized to estab-
lish a conputerized state DNA identification index pursuant to the
provisions of this article. NO OTHER DNA | DENTI FI CATI ON | NDEX OR COWPI -
LATI ON OF DNA | DENTI FI CATI ON PROFI LES MAY BE MAINTAINED IN TH' S STATE
PROVI DED, HOWEVER, THAT TH'S PROH BI TI ON SHALL NOT BE | NTERPRETED TO
PROHI BI T ANY SUCH | NDEX OR COVPI LATI ON OF DNA | NFORVATI ON OBTAI NED FROM
CRI ME SCENE SAMPLES OR CONCERNI NG M SSI NG PERSONS.

(B) I N ACCORDANCE W TH SUBDI VI SION ONE OF THI'S SECTI ON AND THI S SUBDI -
VI SION, AND I N A MANNER CONSI STENT WTH THI S ARTI CLE, THE COWM SSI ON MAY
AUTHORI ZE THE | NCLUSI ON OF DNA RECORDS DERI VED FROM FORENSI C EXAM NATI ON
OF CRIME SCENES | N THE STATE DNA | DENTI FI CATI ON | NDEX.

S 12. Par agraph (b) of subdivision 9 of section 995-c of the execu-
tive law, as added by chapter 524 of the |aws of 2002, is anended and
two new paragraphs (c) and (d) are added to read as foll ows:

(b) As prescribed in this paragraph, if an individual, either vol un-
tarily or pursuant to a warrant or order of a <court, has provided a
sanple for DNA testing in connection with the investigation or prose-
cution of a crime and (i) no crimnal action against the individua
relating to such crime was comenced within the period specified by
section 30.10 of the crimnal procedure law, or (ii) a crimnal action
was comenced against the individual relating to such crime which
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resulted in a conplete acquittal, OR A DI SM SSAL AND THE MATTER W LL NOT
BE TRIED OR RETRIED, or (iii) a crimnal action against the individual
relating to such crime resulted in a conviction that was subsequently
reversed or vacated, or for which the individual was granted a pardon
pursuant to article two-A of this chapter, such individual may apply to
the suprene court or the court in which the judgnent of conviction was
originally entered for an order directing the expungenent of any DNA
record and any sanpl es, anal yses, or other docunents relating to the DNA
testing of such individual in connection with the investigation or pros-
ecution of such crime. A copy of such application shall be served on the
district attorney and an order directing expungenment may be granted if
the court finds that the individual has satisfied the conditions of one
of the subparagraphs of this paragraph; that if a judgnent of conviction
was reversed or vacated, all appeals relating thereto have been
concl uded and the individual will not be retried, or, if a retrial has
occurred, the trier of fact has rendered a verdict of conplete acquit-
tal, and that expungenent will not adversely affect the investigation or
prosecuti on of some other person or persons for the crine. NOTHI NG [N
TH'S PARAGRAPH SHALL PREVENT A COURT, AT AN EARLI ER TI ME, FROM ORDERI NG
EXPUNGEMENT | N THE MANNER SPECI FI ED I N THE S PARAGRAPH IN THE | NTERESTS
OF JUSTI CE, I N RESPONSE TO AN APPLI CATI ON MADE ON NOTICE TO THE DI STRICT
ATTORNEY BY THE PERSON WHO PROVI DED SUCH DNA SAMPLE. |f an order direct-
i ng the expungenent of any DNA record and any sanpl es, anal yses or other
docunents relating to the DNA testing of such individual is issued, such
record and any sanples, analyses, or other docunents shall, at the
di scretion of the possessor thereof, be destroyed or returned to such
individual or to the attorney who represented himor her in connection
with the application for the order of expungenent. THE PERSON DESTROYI NG
OR RETURNI NG SUCH RECORD, SAMPLES, ANALYSES AND OTHER DOCUMENTS SHALL
MAI NTAI N A RECORD CERTI FYI NG THE DATE, TI ME AND MANNER OF DESTRUCTI ON OR
RETURN AND | DENTIFYING THE PERSON OR PERSONS DESTROYI NG OR RETURNI NG
SAME. THE PERSON DESTROYI NG OR RETURNI NG SAME SHALL SEND A COPY OF THI'S
RECORD TO THE PERSON WHO SUBM TTED THE SAMPLE OR TO THE ATTORNEY WHO
REPRESENTED HI M OR HER | N CONNECTI ON W TH THE APPLI CATI ON FOR THE ORDER
OF EXPUNGEMENT.

(O (1) EXCEPT AS PROVIDED I N PARAGRAPH (D) OF THI'S SUBDI VI SION, | F AN
| NDI VI DUAL HAS PROVI DED A SAMPLE FOR DNA TESTI NG I N CONNECTI ON W TH THE
| NVESTI GATION OR PROSECUTION OF A CRIME, OTHER THAN | N RESPONSE TO A
DEMAND AUTHORI ZED PURSUANT TO SUBDI VI SIONS ONE, TWO AND THREE OF THI'S
SECTION, OR |IF A SAMPLE FOR DNA TESTI NG HAS OTHERW SE COMVE | NTO THE
CUSTODY OR POSSESSI ON OF A LAW ENFORCEMENT AGENCY OR AN AGENT THEREOF,
AND THE DNA PROFILE DERIVED FROM SUCH SAMPLE DOES NOT MATCH A DNA
PROFI LE DERI VED FROM CRI ME SCENE EVI DENCE DEVELOPED I N CONNECTION W TH
THE | NVESTIGATION OR PROSECUTION OF A CRIMNAL ACT OR ACTS, EVERY
RECORD, SAMPLE, ANALYSI S AND OTHER DOCUMENT RELATI NG TO THE DNA TESTI NG
OF SUCH SAWMPLE SHALL, AT THE DI SCRETI ON OF THE POSSESSOR THEREOF, BE
El THER RETURNED TO THE | NDI VI DUAL WHO PROVI DED SUCH SAMPLE, DESTROYED OR
MAI NTAI NED FOR THE DURATI ON OF THE | NVESTI GATI ON, PROSECUTI ON OR ADJUDI -
CATI ON OF SUCH CRI M NAL ACTS EXCLUSI VELY FOR USE WTH RESPECT TO THE
| NVESTI GATI ON, PROSECUTI ON  ANDY OR ADJUDI CATI ON OF THE CRI M NAL CHARGES
FOR WHI CH SUCH SAVMPLE WAS OBTAI NED OR W TH RESPECT TO ANY OTHER CRI M NAL
ACTS WHI CH THE | NVESTI GATI NG AGENCY HAS REASON TO BELI EVE MAY BE LI NKED
TO SUCH SAMPLE; PROVI DED, HOWEVER, THAT NO LATER THAN FI VE YEARS AFTER
SUCH SAMPLE IS OBTAI NED OR WHEN THE | NVESTI GATI ON OR PROSECUTI ON OF SUCH
CRI ME HAS CONCLUDED, WHI CHEVER FIRST OCCURS, SUCH RECORDS, SAMPLES,
ANALYSES AND OTHER DOCUMENTS SHALL, AT THE DI SCRETI ON OF THE POSSESSOR
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THEREOF, BE RETURNED TO SUCH | NDI VI DUAL OR DESTROYED, OR SEALED IN A
MANNER CONSI STENT W TH PARAGRAPH (C) AND SUBPARAGRAPH (11), (1V) OR (V)
OF PARAGRAPH (D) OF SUBDI VI SION ONE OF SECTION 160.55 OF THE CRI'M NAL
PROCEDURE LAW

(1) THE PERSON RETURNI NG DESTROYI NG OR SEALI NG SUCH RECORD, SAMPLES,
ANALYSES OR OTHER DOCUMENTS |IN ACCORDANCE W TH THI S PARAGRAPH SHALL
MAI NTAIN A RECORD CERTIFYING THE DATE AND MANNER OF SUCH RETURN,
DESTRUCTI ON  OR SEALI NG AND | DENTI FYI NG THE PERSON OR PERSONS RETURNI NG
DESTROYI NG OR SEALI NG SAME. THE PERSON RETURNI NG, DESTROYI NG OR SEALI NG
SAME SHALL SEND A COPY OF THIS RECORD TO THE PERSON WHO SUBM TTED THE
SAMPLE.

(1'11) TH' S PARAGRAPH SHALL SUPPLEMENT AND NOT SUPPLANT ANY APPLI CABLE
PROVI SI ON OF PARAGRAPH (B) OF THI'S SUBDI VI SI ON. THI S PARAGRAPH SHALL NOT
APPLY TO DNA RECORDS, SAMPLES, ANALYSES AND OTHER DOCUMENTS OBTAI NED
FROM THE FORENSIC EXAM NATION OF CRI ME SCENE EVI DENCE, WHERE THE DNA
PROFI LE DEVELOPED FROM SUCH CRI ME SCENE EVI DENCE DCES NOT MATCH THE DNA
PROFI LE OF A KNOAN PERSON.

(D) NOTW THSTANDI NG THE PROVI SI ONS OF PARAGRAPHS (A), (B) AND (O OF
THI'S SUBDI VI SI ON, A DNA RECORD WHI CH WAS OBTAI NED FROM A SAMPLE PROVI DED
PURSUANT TO PARAGRAPH (A) OR (B) OF THI'S SUBDI VI SI ON PRI OR TO THE EFFEC-
TI VE DATE OF THI S PARAGRAPH NEED NOT BE DESTROYED, RETURNED OR SEALED,
AND MAY BE | NCLUDED IN THE STATE DNA | DENTI FI CATI ON | NDEX ESTABLI SHED
PURSUANT TO THI S ARTI CLE, WHEN, AS OF THE EFFECTI VE DATE OF TH S PARA-
GRAPH, THE PERSON WHO PROVI DED SUCH SAMPLE STANDS CONVI CTED OF A FELONY
OR M SDEMEANOR DEFI NED | N SECTI ON NI NE HUNDRED NI NETY-FI VE OF TH S ARTI -
CLE. ALL LAWS GOVERNI NG DNA RECORDS | NCLUDED | N THE STATE DNA | DENTI FI -
CATI ON | NDEX SHALL APPLY TO ANY DNA RECORD INCLUDED IN THE STATE DNA
| DENTI FI CATI ON | NDEX PURSUANT TO TH S PARAGRAPH.

S 13. Section 995-d of the executive |aw is anmended by addi ng two new
subdi visions 3 and 4 to read as foll ows:

3. I N ACCORDANCE W TH THE PROVI SIONS OF THI' S SUBDI VI SI ON, ANY | NDI VI D-
UAL DNA PROFI LE OBTAI NED OR MAI NTAI NED BY A STATE, COUNTY OR LOCAL LAW
ENFORCEMENT AGENCY, OR AN AGENT THEREOF, FROM A BI OLOd CAL SAWVPLE
SUBM TTED | N THE MANNER DESCRI BED | N PARAGRAPH (B) OR (C) OF SUBDI VI SI ON
NI NE OF SECTI ON NI NE HUNDRED NI NETY-FIVE-C OF TH S ARTICLE, MAY BE
COVPARED | NDI VI DUALLY OR VI A COWUTERI ZED DATABASE TO ONE OR MORE DNA
PROFI LES MAI NTAI NED PURSUANT TO OR | N ACCORDANCE W TH SUBDI VI SI ONS  ONE,
TWO AND THREE OF SECTION NINE HUNDRED NI NETY-FI VE-C OF THI S ARTI CLE,
AND/ OR MAY BE | NDI VI DUALLY COVPARED BY SUCH STATE, COUNTY OR LOCAL LAW
ENFORCEMENT AGENCY, OR AN AGENT THERECF, TO ONE OR MORE DNA PROFI LES
DEVELOPED FROM THE FORENSI C EXAM NATI ON OF CRIME SCENES IN ONE OR MORE
CASES UNDER | NVESTI GATI ON.

(A) |F SUCH | NDI VI DUAL DNA PROFI LE MATCHES THE DNA PROFI LE DEVELOPED
FROM THE FORENSI C EXAM NATI ON OF ONE OR MORE CRI ME SCENES I N ONE OR MORE
CASES UNDER | NVESTI GATI ON, AND/ OR ONE OR MORE DNA PROFILES NMAI NTAI NED
PURSUANT TO SUBDIVISIONS ONE, TWO AND THREE OF SECTI ON NI NE HUNDRED
NI NETY- FI VE-C OF TH'S ARTICLE, SUCH | ND VIDUAL DNA PROFILE, TOGETHER
WTH THE Bl OLOG CAL MATERI AL FROM VWHI CH SUCH | NDI VI DUAL DNA PROFI LE WAS
DEVELOPED, MAY, AS APPROPRI ATE PURSUANT TO APPLI CABLE LAWS AND RULES OF
EVIDENCE AND CONSISTENT WTH THI S ARTI CLE, BE USED | N CONNECTI ON W TH
THE | NVESTI GATI ON, PROSECUTI ON AND/ OR ADJUDI CATI ON OF SUCH PERSON.

(B) I'F SUCH | NDI VI DUAL DNA PROFILE DOES NOT MATCH THE DNA PROFILE
DEVELOPED FROM FORENSI C EXAM NATI ON OF ONE OR MORE CRI ME SCENES | N ONE
OR MORE CASES UNDER | NVESTI GATI ON, AND/ OR ONE OR MORE DNA PROFI LES MAI N-
TAI NED PURSUANT TO SUBDI VI SIONS ONE, TWO AND THREE OF SECTION N NE
HUNDRED NI NETY-FIVE-C OF THI'S ARTICLE, SUCH | NDI VI DUAL DNA PROFI LE,
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TOGETHER W TH THE Bl OLOGd CAL MATERI AL FROM WH CH SUCH | NDI VI DUAL DNA
PROFI LE WAS DEVELOPED, SHALL BE DEALT W TH I N ACCORDANCE W TH PARAGRAPH
(C©) OF SUBDI VI SION NI NE OF SECTION NI NE HUNDRED NI NETY-FIVE-C OF TH S
ARTI CLE.

4. (A) EXCEPT WHERE THE DEMAND | S PURSUANT TO A COURT ORDER OR WARRANT
OR PURSUANT TO SUBDI VI SI ON THREE OF SECTI ON NI NE HUNDRED NI NETY- FI VE- C
OF THI' S ARTI CLE, PRI OR TO REQUESTI NG A BI OLOG CAL SAMPLE FROM AN | NDI -
VIDUAL THAT WLL BE USED FOR DNA TESTI NG, THE PCLI CE DEPARTMENT, LAW
ENFORCEMENT AGENCY, OR AGENT THEREOF REQUESTI NG SUCH SAVMPLE SHALL OBTAI N
VWRI TTEN | NFORVED CONSENT FROM SUCH | NDI VI DUAL CONSI STING OF WRI TTEN
AUTHORI ZATI ON I N PLAI N LANGUAGE THAT | S DATED AND SI GNED AND | NCLUDES AT
LEAST THE FOLLON NG (1) A GENERAL DESCRI PTI ON OF THE TEST; (2) A STATE-
MENT THAT THE DNA SAMPLE OF THE SUBJECT MAY I NI TIALLY BE COVPARED
AGAI NST ANY CRI ME SCENE EVI DENCE OR DATABASE OF CRI ME SCENE EVI DENCE AND
A DESCRI PTI ON OF WHETHER, IN THE EVENT SUCH SUBJECT SAMPLE DOES NOT
MATCH A DNA PROFILE DERIVED FROM ANY SUCH CRI ME SCENE EVI DENCE, SUCH
SUBJECT SAMPLE W LL THEREAFTER BE RETURNED, DESTROYED OR RETAI NED. I N
THE EVENT THE AGENT REQUESTI NG SUCH SAMPLE MAY RETAI N SUCH SAMPLE, SUCH
STATEMENT SHALL DESCRI BE THE Cl RCUMSTANCES UNDER WHI CH SUCH SAMPLE MAY
THEREAFTER BE LAWFULLY USED; (3) THE NAME OF THE PERSON OR SPECI FI C
CATEGORI ES OF PERSONS OR ORGANI ZATI ONS TO WHOM THE TEST RESULTS MAY BE
DI SCLOSED; (4) A STATEMENT THAT NO TESTS OTHER THAN THOSE AUTHORI ZED
SHALL BE PERFORMED ON THE BI OLOG CAL SAMPLE; AND (5) A SUWARY OF THE
| NFORMATI ON SET FORTH | N PARAGRAPHS (B) AND (C) OF SUBDI VI SION NI NE OF
SECTI ON NI NE HUNDRED NI NETY- FI VE-C OF TH S ARTI CLE.

(B) NONCOWPLI ANCE W TH ANY PROVI SION OF THI'S SUBDI VI SI ON SHALL NOT IN
AND OF | TSELF AFFECT THE ADM SSI BI LI TY OF EVI DENCE OR OTHERW SE AFFECT
ANY CONVI CTI ON OR CRI M NAL PROSECUTI ON.

S 14. Section 340.20 of the crimnal procedure law is anended by
addi ng a new subdivision 5 to read as fol |l ows:

5. PRIOR TO ACCEPTING A DEFENDANT'S PLEA OF GULTY TO A COUNT OR
COUNTS OF AN | NFORMVATI ON CHARG NG A M SDEMEANOR, AS DEFI NED | N PARAGRAPH
(A) OF SUBDI VI SI ON TWO OF SECTI ON 55.10 OF THE PENAL LAW AND | NCLUDED I N
THE DEFI NI TI ON OF DESI GNATED OFFENDER PURSUANT TO SUBDI VI SI ON  SEVEN OF
SECTI ON NINE HUNDRED NI NETY-FI VE OF THE EXECUTI VE LAW THE COURT SHALL
ADVI SE THE DEFENDANT THAT UPON THE CONVI CTI ON FOR SUCH M SDEMEANOR HE OR
SHE W LL BE REQUI RED TO PROVI DE A SAMPLE APPROPRI ATE FOR DNA TESTI NG FOR
| NCLUSI ON I N THE STATE DNA | DENTI FI CATION | NDEX PURSUANT TO ARTICLE
FORTY-NI NE-B OF THE EXECUTI VE LAW THE COURT SHALL AFFI RM ON THE RECORD
OR I N WRI TI NG THAT THE DEFENDANT HAS BEEN G VEN THE NOTI CE REQUI RED BY
THI'S SUBDI VI SION. THE FAI LURE OF A COURT TO ADVI SE THE DEFENDANT PURSU-
ANT TO THI' S SUBDI VI SION OR TO OTHERW SE COVMPLY WTH THE PROVISIONS OF
THIS SUBDI VISION SHALL NOT BE DEEMED TO AFFECT THE VOLUNTARI NESS OF A
PLEA OF GUILTY OR THE VALID TY OF A CONVI CTI ON.

S 15. Subdivision 1l-a of section 440.30 of the crimnal procedure |aw
i s amended by addi ng a new paragraph (c) to read as foll ows:

(© I N CONJUNCTION WTH THE FILING OF A MOTI ON UNDER THI' S SUBDI VI SI ON,
THE COURT MAY DI RECT THE STATE TO PROVI DE THE MOVANT W TH | NFORMATI ON,
| NCLUDI NG DOCUMENTS, NOTES, LOGS OR REPORTS, RELATING TO ANY PHYSI CAL
| TEMS COLLECTED I N CONNECTI ON WTH THE CASE, WHERE I T IS LI KELY ANY SUCH
PHYSI CAL | TEMS, | F SUBJECTED TO DNA TESTI NG, WOULD YI ELD DNA | NFORVATI ON
THAT MEETS THE STANDARD SET FORTH | N PARAGRAPH (A) OF THI'S SUBDI VI SI ON.
THE COURT MAY DI RECT THE STATE TO PROVI DE OTHER REASONABLE ASSI STANCE TO
THE MOVANT | N LOCATI NG ANY SUCH RECORDS OR | TEM5S OF PHYSI CAL EVI DENCE
VH CH MAY HAVE BEEN LOST OR DESTROYED. THE COURT MAY ALSO DI RECT THE
PEOPLE TO TAKE REASONABLE MEASURES TO ATTEMPT TO LOCATE ANY SUCH RECORDS
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OR PHYSI CAL | TEM5S THAT MAY BE | N GOVERNMENT CUSTODY AND/OR ASSI ST THE
MOVANT | N LOCATI NG ANY SUCH RECORDS OR PHYSI CAL | TEMS THAT MAY BE I N THE
CUSTODY OF A PUBLIC OR PRI VATE HOSPI TAL, LABORATORY OR OTHER FACI LI TY.
THE COURT SHALL DENY A REQUEST FOR ASSI STANCE BROUGHT UNDER THI S PARA-
GRAPH | F THE COURT DETERM NES THAT SUCH REQUEST FOR ASSI STANCE | S FRI VO
LOUS, ABUSI VE OR | NAPPROPRI ATE.

S 16. The state finance |aw is amended by adding a new section 97-jjjj
to read as foll ows:

S 97-JJJJ. ASSI STANCE TO POLI CE AND CRI ME LABORATORI ES: DNA EVI DENCE
FUND. 1. THERE |S HEREBY CREATED I N THE CUSTODY OF THE STATE COWP-
TROLLER A SPECI AL FUND TO BE KNOWN AS THE "ASSISTANCE TO POLICE AND
CRI VE LABORATORI ES: DNA EVI DENCE FUND".

2. SUCH FUND SHALL CONSI ST OF ALL MONI ES APPROPRI ATED FOR THE PURPCSE
OF SUCH FUND, ALL OTHER MONI ES CREDI TED OR TRANSFERRED TO SUCH FUND
PURSUANT TO LAW ALL MONI ES REQUI RED BY THE PROVI SIONS OF THI' S SECTI ON
OR ANY OTHER LAW TO BE PAI D I NTO OR CREDI TED TO SUCH ACCOUNT, AND ALL
MONI ES RECEI VED BY THE ACCOUNT OR DONATED TO I T.

3. MONIES OF SUCH FUND SHALL BE AVAI LABLE FOR APPROPRI ATI ON AND ALLO
CATI ON TO THE DI VI SI ON OF STATE PCLI CE, TO LOCAL POLI CE AGENCI ES, AND TO
FORENSI C DNA LABORATORIES IN THI S STATE, AS DEFINED IN SUBDI VI SION TWO
OF SECTI ON NI NE HUNDRED NI NETY- FI VE OF THE EXECUTI VE LAW TO ASSI ST SUCH
ENTITIES |IN EFFECTIVELY COLLECTI NG TESTI NG AND ANALYZI NG FORENSI C DNA
CRI ME SCENE EVI DENCE PURSUANT TO ARTI CLE FORTY-NI NE-B OF THE EXECUTI VE
LAW FIFTY PERCENT OF SUCH FUNDS SHALL BE MADE AVAI LABLE FOR APPROPRI -
ATI ON OR ALLOCATI ON BY THE COW SSI ONER OF CRI M NAL JUSTI CE SERVI CES FOR
THE PURPOSE OF FUNDI NG AN | NNOCENCE RESEARCH PRQIECT PROGRAM IN TH'S
STATE.

4. MONIES OF SUCH FUND SHALL BE PAID OUT ON THE AUDI T AND WARRANT OF
THE COVMPTROLLER ON VOUCHERS CERTI FI ED OR APPROVED BY THE COWM SSI ONER OF
CRI M NAL JUSTI CE SERVI CES.

S 17. Innocence research project program 1. There is hereby estab-
lished in this state an innocence research project program Funding
shall be made avail able for the purposes of such programto up to three
not-for-profit organizations by the conm ssioner of crimnal justice
services pursuant to subdivisions 3 and 4 of section 97-jjjj of the
state finance | aw.

2. The innocence research project program shall review and study cases
in which there appears to be a reasonable possibility that a person
charged with or convicted of a crine in this state nay be innocent of
the crinme or crines charged. Such program nmay provide | egal and other
expert assistance, and nmay al so provide relevant training, including but
not limted to training in the use of DNA evidence for forensic iden-
tification purposes, to attorneys engaged in the defense of crimnal
cases.

3. Each not-for-profit organization receiving funding for such program
shall file an annual report with the comm ssioner of crimnal |justice
services sunmarizing the activities of the program during the previous
year. Such report shall be filed within one year after such organization
first receives funding under such program and annually thereafter for
so long as the programreceives such funding.

4. Before providing assistance to any individual believed to be actu-
ally innocent of the crime or crines charged, the organization-based
coordi nator of such program shall determ ne whether such individual is
financially able to pay for the proposed services or assistance to be
provided. If such individual is able to financially afford to pay for
such services or assistance, such coordinator shall request and receive
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such payment or paynments on behal f of the program from such individual.
Al'l nonies received fromindividuals pursuant to this subdivision shall
be pronptly forwarded by such coordinator to the state conptroller, for
deposit into the "assistance to police and crine |aboratories: DNA
evi dence fund" established pursuant to section 97-jjjj of +the state
finance | aw

S 18. The <crimnal procedure |law is anmended by addi ng a new section
60.47 to read as foll ows:

S 60.47 RULES OF EVI DENCE; ELECTRONI C RECORDI NG OF STATEMENTS OF DEFEND-
ANTS.

1. DEFINITIONS. AS USED IN THI S SECTI ON:

(A) "ELECTRONI C RECORDI NG' MEANS A CONTEMPORANEQUS VIDEO AND AUDI O
RECORDI NG OR WHERE VI DEO RECORDI NG | S | MPRACTI CABLE, A CONTEMPORANEQUS
AUDI O RECORDI NG.

(B) "CUSTODI AL | NTERROGATI ON' MEANS ANY | NTERROGATION WHICH IS
CONDUCTED |IN A PLACE OF DETENTI ON AND DURI NG WHI CH A REASONABLE PERSON
IN THE SUBJECT' S PCSI TI ON WOULD CONSI DER HI MSELF OR HERSELF TO BE |IN
CUSTODY.

(© "PLACE OF DETENTI ON' MEANS A POLI CE STATI ON, CORRECTI ONAL FACI LI -
TY, HOLDI NG FACI LI TY FOR PRI SONERS, OR OTHER GOVERNMENT FACI LITY WHERE
PERSONS ARE HELD | N DETENTI ON | N CONNECTI ON W TH CRI M NAL CHARGES WHI CH
HAVE BEEN OR MAY BE FI LED AGAI NST THEM

2. DURI NG THE PROSECUTION OF A FELONY, AN ORAL, WRITTEN, OR SIGN
LANGUAGE STATEMENT OF A DEFENDANT MADE DURI NG A CUSTODI AL | NTERROGATI ON
SHALL BE PRESUMED | NADM SSI BLE AS EVI DENCE AGAINST A DEFENDANT IN A
CRI M NAL PROCEEDI NG UNLESS AN ELECTRONI C RECORDI NG | S MADE OF THE CUSTO
DIAL | NTERROGATION IN |ITS ENTIRETY AND THE RECORDI NG | S SUBSTANTI ALLY
ACCURATE AND NOT | NTENTI ONALLY ALTERED.

3. I F THE COURT FI NDS THAT THE DEFENDANT WAS SUBJECTED TO A CUSTODI AL
| NTERROGATI ON I N VI OLATI ON OF SUBDI VI SION TWO OF THI S SECTI ON, THEN ANY
STATEMENTS MADE BY THE DEFENDANT FOLLOW NG THAT CUSTODI AL | NTERROGATI ON,
EVEN |F OTHERWSE |IN COWLIANCE WTH THI S SECTI ON, ARE ALSO PRESUMED
| NADM SSI BLE.

4. THE PEOPLE MAY REBUT A PRESUMPTI ON OF | NADM SSI BI LI TY THROUGH CLEAR
AND CONVI NCI NG EVI DENCE THAT THE STATEMENT WAS BOTH VOLUNTARY AND RELI -
ABLE AND:

(A) EXIGENT Cl RCUMSTANCES EXI STED NECESSI TATI NG | NTERROGATI ON AT A
PLACE I N A LOCATI ON OTHER THAN A POLI CE STATI ON, CORRECTI ONAL FACI LI TY,
OR HOLDING FACILITY FOR PRI SONERS AND WHERE THE REQUI SI TE RECORDI NG
EQUI PMENT WAS NOT READI LY AVAI LABLE;

(B) THE ACCUSED REFUSED TO HAVE HHS OR HER | NTERROGATI ON ELECTRON-
| CALLY RECORDED, AND THE REFUSAL | TSELF WAS ELECTRONI CALLY RECORDED; OR

(© THE FAILURE TO ELECTRONI CALLY RECORD AN ENTI RE | NTERROGATI ON WAS
THE RESULT OF EQUI PMENT FAI LURE AND OBTAI NI NG REPLACEMENT EQUI PMENT WAS
NOT FEASI BLE.

5. NOTHING IN THI S SECTI ON PRECLUDES THE ADM SSI ON OF:

(A) A STATEMENT MADE BY THE ACCUSED I N OPEN COURT AT H'S OR HER TRI AL,
BEFORE GRAND JURY, OR AT A PRELI M NARY HEARI NG,

(B) A SPONTANEOUS STATEMENT THAT IS NOT MADE | N RESPONSE TO | NTERRO
GATI ON;

(C) A STATEMENT MADE AFTER QUESTI ONI NG THAT IS ROUTI NELY ASKED DURI NG
THE PROCESSI NG OF THE ARREST OF THE SUSPECT;

(D) A STATEMENT MADE DURING A CUSTODI AL | NTERROGATION THAT IS
CONDUCTED QUT- OF- STATE;

(E) A STATEMENT OBTAI NED BY A FEDERAL LAW ENFORCEMENT OFFICER IN A
FEDERAL PLACE OF DETENTI ON;
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(F) A STATEMENT d VEN AT A TIME WHEN THE | NTERROGATORS ARE UNAWARE
THAT A FELONY HAS I N FACT OCCURRED; OR

(G A STATEMENT, OTHERW SE | NADM SSI BLE UNDER THI S SECTI ON, THAT IS
USED ONLY FOR | MPEACHVENT AND NOT AS SUBSTANTI VE EVI DENCE

6. THE PEOPLE SHALL NOT DESTROY OR ALTER ANY ELECTRONI C RECORDI NG MADE
OF A CUSTODI AL | NTERROGATION UNTIL SUCH TIME AS THE DEFENDANT' S
CONVI CTION FOR  ANY OFFENSE RELATI NG TO THE | NTERROGATI ON | S FI NAL AND
ALL DI RECT AND HABEAS CORPUS APPEALS ARE EXHAUSTED, OR THE PROSECUTI ON
OF THAT OFFENSE | S BARRED BY LAW

S 19. Subdivision 7 of section 995 of the executive |aw, as anended by
chapter 2 of the Iaws of 2006, paragraph (a) as separately anended by
chapter 320 of the laws of 2006, is amended to read as foll ows:

7. "Designated of fender" neans a person convicted of and sentenced for
[any one or nore of the following provisions of the penal |aw (a)
sections 120.05, 120.10, and 120.11, relating to assault; sections
125. 15 through 125.27 relating to homcide; sections 130.25, 130. 30,
130. 35, 130.40, 130.45, 130.50, 130.65, 130.67 and 130.70, relating to
sex offenses; sections 205.10, 205.15, 205.17 and 205.19, relating to
escape and other offenses, where the of fender has been convicted within
the previous five years of one of the other felonies specified in this
subdi vi sion; or sections 255.25, 255.26 and 255.27, relating to incest,
a violent felony offense as defined in subdivision one of section 70.02
of the penal |aw, attenpted nmurder in the first degree, as defined in
section 110.00 and section 125.27 of the penal law, kidnapping in the
first degree, as defined in section 135.25 of the penal |aw, arson in
the first degree, as defined in section 150.20 of +the penal |aw,
burglary in the third degree, as defined in section 140.20 of the pena
| aw, attenpted burglary in the third degree, as defined in section
110.00 and section 140.20 of the penal law, a felony defined in article
four hundred ninety of the penal law relating to terrorism or any
attenpt to cormmit an offense defined in such article relating to terror-
ism which is a felony; or (b) crimnal possession of a controlled
substance in the first degree, as defined in section 220.21 of the pena
| aw; crim nal possession of a controlled substance in the second degree,
as defined in section 220.18 of the penal law, <crimnal sale of a
controlled substance, as defined in article 220 of the penal |aw, or
grand larceny in the fourth degree, as defined in subdivision five of
section 155.30 of the penal law, or (c) any m sdeneanor or felony
defined as a sex offense or sexually violent offense pursuant to para-
graph (a), (b) or (c) of subdivision two or paragraph (a) of subdivision
three of section one hundred sixty-eight-a of the correction |aw, or (d)
any of the following felonies, or an attenpt thereof where such attenpt
is a felony offense:

aggravat ed assault upon a person less than eleven years old, as
defined in section 120.12 of the penal Ilaw, nenacing in the first
degree, as defined in section 120.13 of the penal |law, reckless endan-
gernment in the first degree, as defined in section 120.25 of the pena
law, stalking in the second degree, as defined in section 120.55 of the
penal law, crimnally negligent hom cide, as defined in section 125.10
of the penal law, vehicular manslaughter in the second degree, as
defined in section 125.12 of the penal |aw, vehicul ar mansl aughter in
the first degree, as defined in section 125.13 of +the penal |aw,
persistent sexual abuse, as defined in section 130.53 of the penal |aw
aggravat ed sexual abuse in the fourth degree, as defined in section
130.65-a of the penal Ilaw, female genital nmutilation, as defined in
section 130.85 of the penal law, facilitating a sex offense wth a
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section 120.00 of the penal |aw, attenpted aggravated assault upon a
person | ess than el even years old, as defined in section 110.00 and
section 120.12 of the penal |law, attenpted nenacing in the first degree,

as defined in section 110.00 and section 120.13 of the penal |aw, nenac-
ing in the second degree as defined in section 120.14 of the penal |aw

menacing in the third degree as defined in section 120.15 of the pena

| aw; reckless endangernent in the second degree as defined in section
120. 20 of the penal law, stalking in the fourth degree as defined in
section 120.45 of the penal law, stalking in the third degree as defined
in section 120.50 of the penal law, attenpted stalking in the second
degree, as defined in section 110.00 and section 120.55 of +the pena

law;, forcible touching as defined in section 130.52 of the penal |aw
regardl ess of the age of the victim sexual abuse in the third degree as
defined in section 130.55 of the penal |aw regardl ess of the age of the
victim unlawful inprisonment in the second degree as defined in section
135.05 of the penal |aw regardless of the age of the victim attenpted
unl awful inprisonnment in the first degree, as defined in section 110.00
and section 135.10 of the penal |aw regardl ess of the age of the victim

crimnal trespass in the second degree as defined in section 140.15 of
the penal |aw, possession of burglar's tools as defined in section
140.35 of the penal law, petit larceny as defined in section 155.25 of
the penal |aw, endangering the welfare of a child as defined in section
260.10 of the penal |aw, endangering the welfare of an inconpetent or
physi cal |y di sabl ed person as defined in section 260.25] A M SDEMEANOR
DEFINED IN THE PENAL LAW OR A FELONY DEFINED I N THE PENAL LAW OR A
PERSON WHO | S REQUI RED TO REG STER AS A SEX OFFENDER PURSUANT TO ARTI CLE
Sl X-C OF THE CORRECTI ON LAW

S 20. This act shall take effect inmediately; provided, however, that:

(a) sections eleven, twelve and thirteen of this act shall take effect
on the one hundred twentieth day after it shall have becone a | aw,

(b) the anendnents to section 340.20 of the crimnal procedure |aw
made by section fourteen of this act shall apply to pleas of guilty to a
count or counts of an information entered 60 days or nore after the
effective date of this act; and

(c) section eighteen of this act shall take effect on the ninetieth
day after it shall have becone a |aw, and shall apply to any crimna
proceedi ng commenced on and after such date.



