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TEDI SCO, THI ELE, TOAMNSEND, WALKER -- read once and referred to the
Conmi ttee on Codes

AN ACT to anend the crimnal procedure law, in relation to limting plea
bargaining for sex offenders; and to anmend the penal |aw, the
correction law and the crimnal procedure law, in relation to repeat
sex of fenders

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 5 of section 220.10 of the <crimnal procedure
| aw i s amended by addi ng a new paragraph (i) to read as foll ows:

(1) WHERE THE | NDI CTMENT CHARGES A FELONY CONTAI NED | N ARTI CLE ONE
HUNDRED THI RTY OR SECTI ON 255. 25, 263. 05, 263.10 OR 263.15 OF THE PENAL
LAW ANY PLEA OF QU LTY THEREAFTER ENTERED |IN SATI SFACTI ON OF SUCH
CHARGE MUST | NCLUDE AT LEAST A PLEA OF GUILTY TO THE VI OLATI ON OF ONE OF
THE ABOVE ENUMERATED OFFENSES AND NO OTHER DI SPCSI TI ON BY PLEA OF GUILTY
TO ANY OTHER CHARGE | N SATI SFACTI ON OF SUCH CHARGE SHALL BE AUTHORI ZED,
PROVI DED, HOWEVER, |F THE DI STRI CT ATTORNEY UPON REVI EW NG THE AVAI LABLE
EVI DENCE DETERM NES THAT THE CHARGE OF A VI OLATI ON OF THE ABOVE ENUMER-
ATED FELONI ES |I'S NOT WARRANTED, SUCH DI STRI CT ATTORNEY MAY CONSENT, AND
THE COURT MAY ALLOW A DI SPCSI TI ON BY PLEA OF GUILTY TO ANOTHER CHARCE | N
SATI SFACTION OF SUCH CHARGE; PROVI DED, HOAEVER, I N ALL SUCH CASES, THE
COURT SHALL SET FORTH UPON THE RECORD THE BASI S FOR SUCH DI SPCSI TI ON.

S 2. Section 530.50 of the crimnal procedure |aw, as anmended by chap-
ter 264 of the laws of 2003, is anended to read as foll ows:

S 530.50 Order of recogni zance or bail; during pendency of appeal.

A judge who is otherwi se authorized pursuant to section 460.50 or

section 460.60 to issue an order of recognizance or bail pending the

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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deternmination of an appeal, may do so unless the defendant received a
class A felony sentence, A CLASS B OR CLASS C FELONY SENTENCE FOR A SEX
OFFENSE PURSUANT TO ARTI CLE SI X-C OF THE CORRECTI ON LAW or a sentence
for any class B or class C felony offense defined in article one hundred
thirty of the penal law comritted or attenpted to be commtted by a
person ei ghteen years of age or ol der against a person less than eigh-
teen years of age.

S 3. Section 65.10 of the penal |aw is anmended by addi ng a new subdi -
vision 4-b to read as foll ows:

4-B. POLYGRAPH AUTHORI ZATI ON. WHEN | MPOSI NG A SENTENCE OF PROBATI ON
THE COURT MAY, | N ADDI TI ON TO ANY CONDI TI ONS | MPOSED PURSUANT TO SUBDI -
VI SI ONS TWO AND THREE OF THI S SECTI ON, REQUI RE A DEFENDANT, UNDER SUPER-
VI SI ON FOR CONVI CTI ON OF A SEX OFFENSE DEFI NED I N ARTICLE SIX-C OF THE
CORRECTI ON LAW TO SUBM T TO POLYGRAPHI C EXAM NATI ONS TO ENSURE COWPLI -
ANCE W TH THE TERMS OF PROBATI ON. THE COURT MAY ORDER THE OFFENDER TO
PAY ALL OR A PORTION OF THE COSTS OF THE EXAM NATI ONS. THE FEE MAY BE
VWAIVED | F THE OFFENDER IS INDI GENT OR | F PAYMENT WOULD RESULT |IN AN
ECONOM C HARDSHI P TO THE OFFENDER' S | MVEDI ATE FAM LY.

BY SEPTEMBER FIRST, TWD THOUSAND NI NE THE CHI EF JUSTI CE OF THE COURT
OF APPEALS | N CONSULTATION WTH THE COMW SSIONER OF THE DIVISION OF
CRI M NAL JUSTI CE SERVI CES SHALL DEVELOP A PROTOCOL FOR THE USE OF POLY-
GRAPHI C EXAM NATI ONS FOR SEX OFFENDERS PLACED ON PROBATION. THI S PROTO
COL SHALL BE DI STRI BUTED TO JUDGES ACROSS THE STATE.

S 4. Subdivision 3 of section 130.00 of the penal law, as anended by
chapter 650 of the laws of 1984, is amended to read as foll ows:

3. "Sexual contact" neans any | NTENTI ONAL touchi ng of the sexual or
other intimte parts of [a] ANOTHER person [not married to the actor for
t he purpose of gratifying sexual desire of either party] FOR NO LEdTI-
MATE PURPCSE. It includes the touching of the actor by the victim as
well as the touching of the victimby the actor, whether directly or
t hrough cl ot hi ng.

S 5. Subdivisions 1 and 2 of section 168-a of the correction |aw,
subdi vision 1 as added by chapter 192 of the |aws of 1995, subdivision 2
as amended by chapter 11 of the laws of 2002, paragraph (a) of subdivi-
sion 2 as anmended by chapter 405 of the | aws of 2008, subparagraph (i)
of paragraph (d) of subdivision 2 as anended by chapter 146 of the |aws
of 2004, subparagraph (iii) of paragraph (d) of subdivision 2 as anmended
by chapter 232 of the | aws of 2008, and paragraph (e) of subdivision 2
as added by chapter 69 of the laws of 2003, are anended to read as
fol | ows:

1. "Sex offender” includes any person who is convicted of (A) any of
the of fenses set forth in subdivision two or three of this section OR
(B) ANY OTHER FELONY OFFENSE COWM TTED W THI N FI VE YEARS OF THE DATE ON
VH CH HE OR SHE WAS ADJUDI CATED A YOUTHFUL OFFENDER PURSUANT TO ARTICLE
SEVEN HUNDRED TWENTY OF THE CRIM NAL PROCEDURE LAW FOR ANY OF THE
OFFENSES SET FORTH IN SUBDIVISION TWO OR THREE OF TH'S SECTI ON
Convictions that result from or are connected with the sane act, or
result fromoffenses conmtted at the sanme tinme, shall be counted for
the purpose of this article as one conviction. Any conviction set aside
pursuant to law is not a conviction for purposes of this article.

2. "Sex offense" nmeans: (a) (i) a conviction of or a conviction for an
attenpt to cormit any of the provisions of sections 120.70, 130.20,
130. 25, 130.30, 130.40, 130.45, 130.60, 130.80, 130.85, 230.34, 250.50,
255. 25, 255.26 and 255.27 or article two hundred sixty-three of the
penal law, or section 135.05, 135.10, 135.20 or 135.25 of such |aw
relating to kidnappi ng of fenses, provided the victimof such Kkidnapping
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or related offense is | ess than seventeen years old and the offender is
not the parent of the wvictim or section 230.04, where the person
patronized is in fact Iess than seventeen years of age, 230.05 or
230.06, or subdivision tw of section 230.30, or section 230.32 or
230. 33 of the penal law, or (ii) a conviction of or a conviction for an
attenpt to commit any of the provisions of section 235.22 of the pena
law, or (iii) a conviction of or a conviction for an attenpt to commt
any provisions of the foregoing sections conritted or attenpted as a
hate crime defined in section 485.05 of the penal law or as a crine of
terrorism defined in section 490.25 of such |law or as a sexually noti -
vated felony defined in section 130.91 of such I aw, or

(b) a conviction of or a conviction for an attenpt to conmt any of
the provisions of section 130.52 or 130.55 of the penal |aw, provided
the victimof such offense is | ess than ei ghteen years of age; or

(c) a conviction of or a conviction for an attenpt to conmt any of
the provisions of section 130.52 or 130.55 of the penal |aw regardless
of the age of the victimand the of fender has previously been convicted
of : (i) a sex offense defined in this article, (ii) a sexually violent
of fense defined in this article, or (iii) any of the provisions of
section 130.52 or 130.55 of the penal law, or an attenpt thereof; or

(d) a conviction of (i) an offense in any other jurisdiction which
includes all of the essential elenents of any such crinme provided for in
par agraph (a), (b) or (c) of this subdivision or (ii) a felony in any
other jurisdiction for which the offender is required to register as a
sex offender in the jurisdiction in which the conviction occurred or,
(iit) any of the provisions of 18 U S C 2251, 18 U S.C 2251A 18
US C 2252, 18 U S.C. 2252A, 18 U.S.C. 2260, 18 U S.C. 2422(b), 18
U S. . C 2423, or 18 U S.C 2425, provided that the el enents of such crine
of conviction are substantially the same as those which are a part of
such of fense as of the date on which this subparagraph takes effect[.];
OR

(e) a conviction of any of the provisions of subdivision tw, three or
four of section 250.45 of the penal |aw, unless upon notion by the
defendant, the trial court, having regard to the nature and circum
stances of the crine and to the history and character of the defendant,
is of the opinion that registration would be unduly harsh and i nappro-
priate[.]; OR

(F) A CONVICTION FOR ANY OFFENSE SET FORTH I N PARAGRAPH (A) OF THI'S
SUBDI VI SI ON WHI CH WAS REPLACED BY A YOUTHFUL OFFENDER FI NDI NG PURSUANT
TO ARTI CLE SEVEN HUNDRED TWENTY OF THE CRI M NAL PROCEDURE LAW

S 6. Section 450.10 of the crimnal procedure |law is anended by addi ng
a new subdivision 6 to read as foll ows:

6. AN ORDER, ENTERED PURSUANT TO SECTI ON 530. 42, GRANTING IN WHOLE OR
I N PART AN APPLI CATI ON OF THE PEOPLE

S 7. Subdivision 4 of section 450.20 of the crimnal procedure law is
amended to read as foll ows:

4. A sentence other than one of death, as prescribed in subdivisions
two and three of section 450.30, UNLESS THE APPEAL | S BASED SOLELY UPON
THE GROUND THAT A SENTENCE WAS UNDULY LENI ENT WHEN SUCH SENTENCE WAS
PREDI CATED UPON ENTRY OF A PLEA OF GUILTY AND THE SENTENCE | MPOCSED WAS
NOT LESS THAN THAT WHI CH WAS AGREED TO BY THE PEOPLE AS A CONDI TI ON OF
THE PLEA AND SET FORTH IN THE RECORD OR FI LED W TH THE COURT AS REQUI RED
BY SUBDI VI SI ON FI VE OF SECTI ON 220.50 OR SUBDI VI SION FOUR OF SECTI ON
340. 20;

S 8. Section 450.20 of the crimnal procedure |law is anended by addi ng
a new subdivision 12 to read as foll ows:
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12. AN ORDER, ENTERED PURSUANT TO SECTI ON 530. 42, DENYI NG I N WVHOLE OR
I N PART AN APPLI CATI ON OF THE PEOPLE.

S 9. Subdivision 2 of section 450.30 of the crimnal procedure lawis
amended to read as foll ows:

2. An appeal by the people froma sentence, as authorized by subdivi-
sion four of section 450.20, nay be based [only] upon the ground that
such sentence EI THER was (A) invalid as a matter of law OR (B) UNDULY
LENI ENT.

S 10. Paragraph (c) of subdivision 2 and paragraph (b) of subdivision
6 of section 470.15 of the crimnal procedure |aw are anmended to read as
fol | ows:

(c) Upon a determination that a sentence inposed upon a valid
conviction is illegal [or], unduly harsh or severe OR UNDULY LEN ENT,
the court may nodify the Judgrrent by reversing it with respect to the
sentence and by otherwise affirmng it.

(b) That a sentence, though Ilegal, was EITHER (1) unduly harsh or
severe OR (11) UNDULY LENI ENT.

S 11. Subdivision 6 of section 470.20 of the crimnal procedure lawis
amended to read as foll ows:

6. Upon nodifying a judgnent or reversing a sentence as a matter of
di scretion in the interest of justice upon the ground that the sentence
is unduly harsh or severe OR UNDULY LENENT, the <court nust itself
i npose sone legally authorized | esser OR GREATER sent ence.

S 12. Subdivision 3 of section 530.30 of the crimnal procedure lawis
renunber ed subdivision 6 and three new subdivisions 3, 4 and 5 are added
to read as foll ows:

3. VWHEN A CRIM NAL ACTION IS PENDING IN A LOCAL CRI M NAL COURT, OTHER
THAN ONE CONSI STI NG OF A SUPERI OR COURT JUDGE SI TTI NG AS SUCH, A JUDGE
OF A SUPERI OR COURT HOLDI NG A TERM THEREOF | N THE COUNTY, UPON APPLI CA-
TION OF THE PEOPLE, MAY REVOKE AN ORDER OF RECOGNI ZANCE OR BAIL ENTERED
BY A LOCAL CRIM NAL COURT AND FI X BAIL I N AN AMOUNT THE COURT DETERM NES
SUFFI CIENT OR, |F THE DEFENDANT IS CHARGED W TH ONE OR MORE CRI MES AT
LEAST ONE OF WVHICH | S A FELONY, COMW T THE DEFENDANT TO THE CUSTODY OF
THE SHERI FF.

4. NOTW THSTANDING THE PROVISIONS OF SUBDIVISION THREE OF THI'S
SECTI ON, A SUPERI OR COURT JUDGE MAY NOT VACATE AN ORDER OF RECOGNI ZANCE
OR BAIL AND FI X BAIL OR COM T THE DEFENDANT TO THE CUSTODY OF THE SHER-
| FF UNLESS AND UNTI L:

(A) THE DEFENDANT HAS HAD AN OPPORTUNI TY TO BE HEARD I N THE MATTER OR,
AFTER KNOW.EDGE OR NOTI CE TO THE DEFENDANT OR HI'S OR HER COUNSEL OF THE
APPLI CATI ON AND REASONABLE OPPORTUNI TY TO BE HEARD, HAS FAI LED TO APPEAR
AT THE PROCEEDI NG OR HAS OTHERW SE WAI VED H' S OR HER RI GHT TO DO SO AND

(B) SUCH JUDGE HAS BEEN FURNISHED WTH A REPORT AS DESCRIBED IN
SUBPARAGRAPH (I1) OF PARAGRAPH (B) OF SUBDI VI SI ON TWDO OF SECTI ON 530. 20
OF TH S ARTI CLE.

5. WHEN A CRIM NAL ACTION IS PENDING IN A LOCAL CRIM NAL COURT AND AN
ORDER FIXING BAIL HAS BEEN ENTERED, AND THEREAFTER A LOCAL CRI M NAL
COURT ENTERS AN ORDER RELEASI NG THE DEFENDANT ON HI S OR HER ONN RECOGNI -
ZANCE OR FI XING BAIL IN A LESSER AMOUNT OR IN A LESS BURDENSOVE MANNER,
THE PEOPLE MAY FILE WTH THE LOCAL CRI M NAL COURT A NOTI CE OF | NTENTI ON
TO APPLY TO A SUPERI OR COURT JUDGE PURSUANT TO SUBDI VI SION THREE OF THI S
SECTI ON. THE FI LI NG OF SUCH A NOTI CE SHALL STAY THE EFFECT OF THE ORDER
RELEASI NG THE DEFENDANT ON H' S OR HER OAN RECOGNI ZANCE OR FI XI NG BAI'L IN
A LESSER AMOUNT OR I N A LESS BURDENSOVE MANNER. A STAY PURSUANT TO THI' S
SUBDI VI SION SHALL REMAIN IN EFFECT FOR A PERI OD OF SEVENTY- TWO HOURS
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UNLESS EXTENDED OR VACATED BY THE JUDGE OF THE SUPERIOR COURT TO WHOM
THE PEOPLE APPLY PURSUANT TO SUBDI VI SI ON THREE OF THI S SECTI ON.

S 13. The crimnal procedure |law is anmended by addi ng a new section
530.42 to read as foll ows:

S 530. 42 ORDER OF RECOGNI ZANCE OR BAI L; REVI EW BY SUPERI OR COURT.

1. WHEN A CRIM NAL ACTION IS PENDING IN A LOCAL CRIM NAL COURT OR A
SUPERI OR COURT, AND THE COURT HAS ORDERED RECOGNI ZANCE OR BAIL, A JUDGE
OF THE SUPERI OR COURT HOLDI NG A TERM THEREOF | N THE COUNTY, UPON APPLI -
CATI ON OF THE PEOPLE, MAY REVI EW AN ORDER OF RECOGNI ZANCE OR BAI L PREVI -
OQUSLY ENTERED |IN THE ACTI ON AND FI X BAIL I N AN AMOUNT THE COURT DETER-
M NES SUFFI Cl ENT OR, | F THE DEFENDANT | S CHARGED W TH ONE OR MORE CRI MES
AT LEAST ONE OF WVHICH | S A FELONY, COMWM T THE DEFENDANT TO THE CUSTODY
OF THE SHERI FF.

2. UPON AN APPLI CATI ON FOR REVI EW PURSUANT TO SUBDI VI SION ONE OF THI S
SECTI ON, THE SUPERI OR COURT JUDGE MAY GRANT THE APPLI CATI ON ONLY UPON A
DETERM NATION THAT THE ORDER OF RECOGNI ZANCE OR BAIL UNDER REVI EW
CONSTI TUTES AN ABUSE OF DI SCRETI ON.

3. AN APPLI CATI ON PURSUANT TO SUBDI VI SION ONE OF THI S SECTI ON SHALL BE
ACCOVPANI ED BY AN AFFI DAVI T OR AFFI RVATI ON WHI CH SHALL STATE THE DATE,
AND THE COURT OR JUDGE TO WHOM MADE, OF EVERY PREVI QUS APPLI CATI ON, THE
DI SPCSI TI ON OF EACH SUCH APPLI CATI ON AND OF ANY APPEAL TAKEN, AND THE
NEW FACTS PRESENTED | N THE APPLI CATI ON THAT WERE NOT PRESENTED | N ANY
PREVI QUS APPLI CATI ON.

4. WHEN A CRIM NAL ACTION IS PENDI NG I N A SUPERI OR COURT AND AN ORDER
IS ENTERED RELEASING THE DEFENDANT ON H' S OR HER OAN RECOGNI ZANCE OR
FI XI NG BAI L, THE PEOPLE MAY APPLY ON AN EMERGENCY BASI S TO THE COURT TO
VH CH AN APPLI CATI ON PURSUANT TO SUBDI VI SION ONE OF THI S SECTI ON WOULD
BE MADE FOR AN | NTERI M ORDER FI XI NG BAI L OR COMWM TTI NG THE DEFENDANT TO
THE CUSTODY OF THE SHERI FF. SUCH AN ORDER SHALL REMAI N | N EFFECT FOR A
PERI OD OF SEVENTY- TWO HOURS UNLESS EXTENDED OR VACATED BY THE COURT TO
VH CH THE PEOPLE APPLY PURSUANT TO SUBDI VI SION ONE OF THI' S SECTI ON.

5. THE CHI EF ADM NI STRATOR OF THE COURTS, W TH THE ADVI CE AND CONSENT
OF THE ADM NI STRATI VE BOARD OF THE COURTS, SHALL ADOPT PROCEDURES REGUJ
LATING THE COURT OR COURTS IN THE COUNTY TO WHI CH AN APPLI CATI ON PURSU
ANT TO SUBDI VI SION ONE OF THI S SECTI ON MAY BE MADE.

S 14. Subdivision 1 of section 720.35 of the crimnal procedure |aw,
as anended by chapter 452 of the laws of 1992, is anmended to read as
fol | ows:

1. A youthful offender adjudication is not a judgnment of conviction
for a crinme or any other offense, and does not operate as a disquali -
fication of any person so adjudged to hold public office or public
enpl oyment or to receive any license granted by public authority but
shall be deened a conviction [only] (I) for the purposes of transfer of
supervi sion and custody pursuant to section two hundred fifty-ni ne-m of
t he executive law OR (Il) FOR THE PURPOSE OF DETERM NING WHETHER THE
PERSON IS SUBJECT TO THE REQUI REMENTS OF ARTI CLE SI X-C OF THE CORRECTI ON
LAW VWHENEVER THE PERSON HAS BEEN CONVI CTED OF A FELONY OFFENSE COWM T-
TED WTHI N FI VE YEARS OF THE DATE ON WHI CH HE OR SHE WAS ADJUDI CATED A
YOUTHFUL OFFENDER FOR A FELONY OFFENSE DEFI NED | N SUBDI VI SION TWO OR
THREE OF SECTI ON ONE HUNDRED SI XTY-EI GHT-A OF THE CORRECTION LAW OR
(1'1'1) FOR THE PURPCSE OF DETERM NI NG WHETHER THE PERSON IS A DESI GNATED
OFFENDER W THI N THE MEANI NG OF SUBDI VI SI ON SEVEN OF SECTI ON NI NE HUNDRED
NI NETY- FI VE OF THE EXECUTI VE LAW AND SUBJECT TO THE REQUI REMENTS OF
ARTI CLE FORTY- NI NE-B OF THE EXECUTI VE LAW

S 15. Section 720.35 of +the crimnal procedure |aw is anended by
addi ng a new subdivision 5 to read as fol |l ows:



Co~NOoOUIT~hWNE

A. 6510 6

5. NOTW THSTANDI NG SUBDI VI SION TWO OF THI S SECTI ON, WHENEVER A PERSON
STANDS CONVI CTED OF A FELONY OFFENSE COW TTED W THI N FI VE YEARS OF THE
DATE ON WHI CH HE OR SHE WAS ADJUDI CATED A YOUTHFUL OFFENDER FOR A FELONY
OFFENSE DEFINED IN SUBDI VISION TWO OR THREE OF SECTION ONE HUNDRED
SI XTY-EIGHT-A OF THE CORRECTION LAW ALL RECORDS PERTAI NI NG TO THE
YOUTHFUL OFFENDER ADJUDI CATI ON SHALL NO LONGER BE CONFI DENTI AL.

S 16. The crimnal procedure law is anmended by adding a new section
60.41 to read as foll ows:

S 60.41 RULES OF EVI DENCE; PROOF OF PREVI QUS SEXUAL ASSAULT.

1. I N ANY PROSECUTI ON I N WHI CH A DEFENDANT |I'S CHARGED W TH AN OFFENSE
OF SEXUAL ASSAULT, EVIDENCE OF THE DEFENDANT'S COWMM SSION OF ANOTHER
OFFENSE OR OFFENSES OF SEXUAL ASSAULT IS ADM SSI BLE AND MAY BE CONSI D-
ERED FOR | TS BEARI NG ON ANY MATTER TOWHICH IT IS RELEVANT, | NCLUDI NG
THE DEFENDANT' S PROPENSI TY TO COWM T AN OFFENSE OF SEXUAL ASSAULT OR THE
CREDIBILITY OF THE ALLEGED VICTIM OF THE SEXUAL ASSAULT, UNLESS THE
COURT DETERM NES THAT | TS PROBATI VE VALUE | S SUBSTANTI ALLY OUTWEI GHED BY
THE DANGER OF UNDUE PREJUDI CE TO THE DEFENDANT.

2. FOR PURPCSES OF THI S SECTI ON, "OFFENSE OF SEXUAL ASSAULT" MEANS ANY
CONDUCT PROSCRI BED BY ARTI CLE ONE HUNDRED THI RTY OF THE PENAL LAW OR
ANY ATTEMPT TO ENGAGE | N SUCH CONDUCT, WHETHER COWM TTED IN THI S STATE
OR ELSEVWHERE, REGARDLESS OF WHETHER THE DEFENDANT WAS CONVI CTED FOR THE
CONDUCT.

S 17. Section 60.40 of the crimnal procedure |law is anended by addi ng
a new subdivision 4 to read as foll ows:

4. |IN ACCORDANCE WTH SECTION 60.41, THE PEOPLE MAY PROVE THAT A
DEFENDANT HAS PREVI QUSLY BEEN CONVICTED OF AN OFFENSE OF SEXUAL
ASSAULT.

S 18. This act shall take effect on the first of Novenmber next
succeedi ng the date on which it shall have becone a |aw, provided that
section three of this act shall take effect January 1, 2010.



