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STATE OF NEW YORK
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2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
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Introduced by M of A  GORDON, HOOPER, PHEFFER, ZEBROWSKI, MORELLE,
ROSENTHAL, STIRPE -- Miulti-Sponsored by -- M of A ALFANO, BOYLAND,
A GEAIO KOON, MDONOUGH, MENENY, SPANO, TOWNS, WEI SENBERG -- read
once and referred to the Committee on Health

AN ACT to anend the public health I aw and the education law, in relation
to requiring patient disclosure of and consent to co-managenent agree-
ments for postoperative eye surgery care

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "patient disclosure for eye surgery act".

S 2. The public health law is anended by adding a new article 2-B to
read as foll ows:

ARTI CLE 2-B
PATI ENT DI SCLOSURE FOR EYE
SURGERY
SECTI ON 290. DEFI NI Tl ONS.
291. LI M TATI ONS ON CO- MANAGEMENT AGREEMENTS.

S 290. DEFINITIONS. AS USED IN TH S ARTI CLE:

1. "OPERATI NG PHYSI Cl AN' MEANS A PHYSI Cl AN WVHO PERFORMS EYE SURGERY.

2. "OPTOVETRI ST* MEANS A PERSON WHO IS LI CENSED TO PRACTI CE OPTOVETRY
IN THI' S STATE PURSUANT TO ARTI CLE ONE HUNDRED FORTY- THREE OF THE EDUCA-
TI ON LAW

3. "PHYSICI AN' MEANS A PERSON WHO | S LI CENSED TO PRACTI CE MEDI CI NE | N
THI S STATE PURSUANT TO ARTI CLE ONE HUNDRED THI RTY-ONE OF THE EDUCATI ON
LAW

S 291. LI M TATI ONS ON CO MANAGEMENT AGREEMENTS. 1. EXCEPT AS OTHERW SE
PROVIDED IN TH'S SECTION, AN OPERATI NG PHYSI Cl AN SHALL BE PHYSI CALLY
AVAI LABLE TO A PATI ENT FOR POSTOPERATI VE CARE IN THE COWUNITY IN WH CH
THE OPERATI ON WAS PERFORMED FOR AT LEAST ONE HUNDRED TWENTY HOURS AFTER
THE SURCGERY | S COWLETED. SUCH OPERATING PHYSICIAN MAY DELEGATE THE
RESPONSI BI LI TY FOR THE FI RST ONE HUNDRED TVENTY HOURS OF POSTOPERATI VE
CARE FOR A PATI ENT FOR WHOM THE PHYSI Cl AN PERFORMED EYE SURGERY IN THI'S
STATE ONLY BY ENTERING INTO A CO MANAGEMENT AGREEMENT W TH ANOTHER

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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PHYSI CI AN OR AN OPTOVETRI ST TO PROVI DE SUCH POSTOPERATI VE CARE UNDER THE
PROVI SIONS OF TH' S ARTI CLE. SUCH DELEGATI ON SHALL ONLY BE MADE THROUGH A
CO- MANAGEMENT AGREEMENT THAT MEETS THE REQUI REMENTS OF THI'S SECTION  AND
| F THE PERSON TO WHOM THE RESPONSI BI LI TY |'S DELEGATED | S:

(A) AN OPTOVETRI ST; OR

(B) A PHYSI Cl AN.

2. A CO MANAGEMENT AGREEMENT FOR POSTOPERATI VE EYE CARE OF A PATI ENT
SHALL MEET THE FOLLOW NG REQUI REMENTS:

(A) THE AGREEMENT MAY BE ENTERED | NTO ONLY WHEN:

(1) THE DI STANCE THE PATIENT WOULD HAVE TO TRAVEL TO THE REGULAR
OFFI CE OF THE OPERATI NG PHYSI Cl AN WOULD RESULT I N AN UNREASONABLE HARD-
SHI P FOR THE PATI ENT, AS DETERM NED BY THE PATI ENT, OR THE PATIENT HAS
OR DEVELOPS AN | LLNESS WHI CH PRECLUDES TRAVEL, OR

(I'1) THE OPERATING PHYSI Cl AN WLL NOT BE AVAI LABLE FOR POSTOPERATI VE
EYE CARE OF THE PATIENT AS A RESULT OF THE OPERATING PHYSICIAN S
PERSONAL TRAVEL, |LLNESS, PHYSICIAN S LEAVE OF ABSENCE, TRAVEL TO A
RURAL AREA OF THE STATE FOR THE OCCASI ONAL PRACTICE OF MEDICINE, OR
SURGERY PERFORMED | N A DESI GNATED PHYSI Cl AN SHORTAGE AREA;

(B) THE AGREEMENT SHALL PROVIDE A FEE TO THE PERSON TO WHOM THE CARE
| S DELEGATED THAT REFLECTS THE FAIR MARKET VALUE OF THE SERVI CES
PROVI DED BY SUCH PERSON;

(C) THE AGREEMENT SHALL BE ENTERED | NTO ONLY | F THE OPERATI NG PHYSI -
Cl AN CONFI RVB THAT THE PERSON TO WHOM THE CARE |'S DELEGATED |'S QUALI FI ED
TO TREAT THE PATI ENT DUR NG THE POSTOPERATI VE PERI OD;

(D) THE AGREEMENT SHALL NOT TAKE EFFECT UNLESS THERE IS A WR TTEN
STATEMENT IN THE OPERATING PHYSICIAN' S FILE AND IN THE FILES OF THE
PERSON TO WHOM POSTOPERATI VE EYE CARE | S BEI NG DELEGATED THAT IS S| GNED
BY THE PATIENT IN WH CH THE PATIENT STATES H' S OR HER CONSENT TO THE
CO- MANAGEMENT AGREEMENT AND | N WHI CH THE PATI ENT ACKNOMLEDGES THAT THE
DETAI LS OF THE CO MANAGEMENT AGREEMENT HAVE BEEN EXPLAI NED TO THE EXTENT
REQUI RED PURSUANT TO PARAGRAPH (E) OF THI'S SUBDI VI SI O\, AND

(E) THE SPECIFIC TERMS OF THE AGREEMENT SHALL BE DI SCLOSED TO THE
PATI ENT | N WRI TI NG BEFORE SURGERY | S PERFORMED, AND SHALL | NCLUDE:

(1) THE REASON FOR THE DELEGATI ON,

(11) THE QUALI FI CATI ONS, | NCLUDI NG LI CENSURE OR CERTI FI CATION, OF THE
PERSON TO WHOM THE CARE | S DELEGATED,

(I'11) THE FI NANCI AL DETAI LS ABOUT HOW THE SURG CAL FEE WLL BE DI VI DED
BETWEEN THE OPERATI NG PHYSI Cl AN AND THE PERSON WHO PROVI DES THE POSTOP-
ERATI VE EYE CARE,

(IV) A NOTICE THAT, NOTW THSTANDING THE DELEGATION OF CARE, THE
PATI ENT MAY RECEI VE POSTOPERATI VE EYE CARE FROM THE OPERATI NG PHYSI Cl AN
AT THE PATI ENT' S REQUEST W THOUT THE PAYMENT OF ADDI Tl ONAL FEES AND THAT
THE PATI ENT ALWAYS HAS ACCESS TO THE OPERATI NG SURGEON DURI NG THE POST-
OPERATI VE PERI OD,

A STATEMENT THAT THE OPERATING PHYSICIAN WLL BE ULTI MATELY
RESPONS| BLE FOR THE PATI ENT' S CARE UNTIL THE PATIENT IS POSTOPERATI VELY
STABLE,

(VI) A STATEMENT THAT THERE |'S NO FI XED DATE ON WHI CH THE PATI ENT WLL
BE REQUI RED TO RETURN TO THE REFERRI NG PHYSI Cl AN OR OPTOVETRI ST, AND

(VIT) A DESCRIPTION OF SPECI AL RI SKS TO THE PATI ENT THAT MAY RESULT
FROM THE CO- MANAGEMENT AGREEMENT.

3. NO OPERATI NG PHYSI Cl AN SHALL ENTER INTO A CO MANAGEMENT AGREENMENT
GOVERNED BY THI'S SECTI ON:

(A) UNDER WHICH TWD OR MORE PHYSICIANS OR OPTOMETRI STS AGREE TO
CO- MANAGE PATI ENTS OF THE OPERATI NG PHYSICIAN AS A MATTER OF ROUTI NE
POLI CY RATHER THAN ON A CASE- BY- CASE BASI S;
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(B) THAT IS NOT CLI NI CALLY APPROPRI ATE FOR THE PATI ENT;

(C) THAT IS MADE WTH THE I NTENT TO | NDUCE SURG CAL REFERRALS; OR

(D) THAT |S BASED ON ECONOM C CONSI DERATI ONS AFFECTI NG THE OPERATI NG
PHYSI Cl AN.

4. NO PHYSI Cl AN OR OPTOVETRI ST SHALL REQUI RE AS A CONDI TION OF MAKI NG
REFERRALS TO AN OPERATI NG PHYSI Cl AN THAT THE OPERATI NG PHYSI Cl AN ENTER
| NTO A CO MANAGEMENT AGREEMENT W TH THE PHYSI Cl AN OR OPTOVETRI ST FOR THE
POSTOPERATI VE EYE CARE OF THE PATI ENT WHO | S REFERRED

5. NO PHYSI Cl AN OR OPTOVETRI ST TO WHOM POSTOPERATIVE EYE CARE IS
DELEGATED UNDER A CO MANAGEMENT AGREEMENT GOVERNED BY THI' S SECTI ON SHALL
DELEGATE THE CARE TO ANOTHER PERSON, REGARDLESS OF WHETHER SUCH PERSON
I S UNDER THE SUPERVI SI ON OF THE PHYSI Cl AN OR OPTOVETRI ST.

6. NOTHING IN THI S SECTI ON SHALL PROH BI T THE PROVI SI ON OF POSTOPERA-
TIVE EYE CARE BY A PHYSICIAN WHO I S A MEMBER OF THE SAME GROUP PRACTI CE
AS THE OPERATI NG PHYSI Cl AN.

7. | T SHALL BE AN AFFI RVATI VE DEFENSE | N A DI SCI PLI NARY PROCEEDI NG FOR
VI OLATI ON OF THI' S SECTI ON THAT THE OPERATI NG PHYSI Cl AN DELEGATED POSTOP-
ERATI VE EYE CARE OF A PATI ENT BECAUSE OF UNANTI CI PATED Cl RCUMSTANCES
THAT WERE NOT REASONABLY FORESEEABLE BY SUCH PHYSICI AN BEFORE THE
SURGERY WAS PERFORMED

S 3. Subdivisions 44, 45, 46, 47, 48 and 49 of section 6530 of the
education Ilaw, subdivisions 44 and 45 as added by chapter 606 of the
| aws of 1991, subdivision 46 as anended and subdivision 49 as added by
chapter 477 of the laws of 2008, subdivision 47 as added by chapter 786
of the laws of 1992, and subdivi sion 48 as added by chapter 365 of the
laws of 2007, are anended and a new subdivision 50 is added to read as
fol | ows:

44. In the practice of psychiatry, (a) any physical contact of a sexu-
al nature between |icensee and patient except the use of filns and/or
ot her audiovisual aids with individuals or groups in the devel opnent of
appropriate responses to overcone sexual dysfunction and (b) in therapy
groups, activities which pronote explicit physical sexual contact
bet ween group nenbers during sessions; [and]

45. In the practice of ophthal nology, failing to provide a patient,
upon request, wth the patient's prescription including the nane,
address, and signature of the prescriber and the date of t he
prescription[.];

46. A violation of section two hundred thirty-nine of the public
health | aw by a professional [.];

47. Failure to use scientifically accepted barrier precautions and
infection control practices as established by the departnment of health
pursuant to section two hundred thirty-a of the public health law.];

48. A violation of section two hundred thirty-d of the public health
law or the regulations of the conmm ssioner of health enacted there-
under[.];

49. Except for good cause shown, failing to provide within one day any
rel evant records or other information requested by the state or |oca
departrment of health wth respect to an inquiry into a report of a
communi cable disease as defined in the state sanitary code, or
H V/ AIDS[.]; AND

50. FAILURE TO COWLY W TH THE PROVI SI ONS OF SECTI ON TWO HUNDRED NI NE-
TY-ONE OF THE PUBLI C HEALTH LAW RELATI NG TO LI M TATI ONS ON CO MANAGE-
MENT AGREEMENTS FOR POSTOPERATI VE CARE

S 4. This act shall take effect on the ninetieth day after it shal
have becone a | aw



