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STATE OF NEW YORK

6207
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 26, 2009

Introduced by M of A BARRA -- read once and referred to the Commttee
on Labor

AN ACT to anend the labor law, in relation to the prevention of abusive
conduct in the workpl ace

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The labor law is anended by adding a new article 20-D to
read as foll ows:
ARTI CLE 20-D
PREVENTI ON OF ABUSI VE CONDUCT | N THE WORKPLACE
SECTI ON 760. STATEMENT OF PUBLI C POLI CY AND FI NDI NGS.
761. DEFI NI TI ONS.
762. ABUSI VE CONDUCT AN UNLAWFUL ACT.

S 760. STATEMENT OF PUBLI C POLI CY AND FI NDI NGS. THE LEG SLATURE HEREBY
FI NDS AND DECLARES | T NECESSARY TO ATTEMPT TO PREVENT ABUSI VE CONDUCT I N
THE WORKPLACE. STUDIES HAVE DOCUMENTED THAT ABUSI VE WORK ENVI RONMENTS
CAN HAVE SERI QUS ADVERSE EFFECTS ON TARGETED EMPLOYEES, | NCLUDI NG FEEL-
INGS OF SHAME AND HUM LIATION, STRESS, LOSS OF SLEEP, ANXIETY,
DEPRESSI ON, STRESS RELATED GASTRO NTESTI NAL DI SORDERS AND HYPERTENSI ON.
THEY ALSO SUGGEST THAT ABUSI VE WORK ENVI RONMVENTS CAN ALSO HARM EMPLOY-
ERS, BY RESULTING I N LOAER EMPLOYEE PRODUCTIVITY AND MORALE, HI GHER
TURNOVER AND ABSENTEEI SM AND GREATER MEDI CAL AND WORKERS' COWVPENSATI ON
CLAI VS,

S 761. DEFINITIONS. AS USED IN THI S ARTI CLE, THE FOLLOW NG TERMS SHALL
HAVE THE FOLLOW NG MEANI NGS

1. "CONDUCT" MEANS ALL FORVMS OF BEHAVI OR, | NCLUDI NG ACTS AND OM SSI ONS
OF ACTS.

2. "MALI CE" MEANS THE DESI RE TO SEE ANOTHER PERSON SUFFER PSYCHOLOG
| CAL, PHYSI CAL, OR ECONOM C HARM W THOUT LEQ TI MATE CAUSE OR JUSTI FI CA-
TI ON. MALICE CAN BE | NFERRED FROM THE PRESENCE OF FACTORS SUCH AS:
OUTWARD EXPRESSI ONS OF HOSTI LI TY; HARMFUL CONDUCT | NCONSI STENT W TH AN

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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EMPLOYER S LEG TI MATE BUSI NESS | NTERESTS; A CONTI NUATI ON OF HARMFUL,
| LLEG TI MATE CONDUCT AFTER THE COVPLAI NANT REQUESTS THAT I T CEASE OR
DEMONSTRATES OQUTWARD SI GNS OF EMOTI ONAL OR PHYSI CAL DI STRESS I N THE FACE
OF THE CONDUCT; OR ATTEMPTS TO EXPLO T THE COVPLAI NANT' S KNOMWN PSYCHO-
LOG CAL OR PHYSI CAL VULNERABI LI TY.

3. "ABUSI VE CONDUCT" MEANS CONDUCT THAT A REASONABLE PERSON WOULD FI ND
HCSTI LE, OFFENSI VE, AND UNRELATED TO AN EMPLOYER S LEGQ TI MATE BUSI NESS
| NTERESTS. | N CONSI DERI NG WHETHER ABUSI VE CONDUCT | S PRESENT, A TRI ER OF
FACT SHOULD WEI GH THE SEVERI TY, NATURE, AND FREQUENCY OF THE DEFENDANT' S
CONDUCT.  ABUSI VE CONDUCT MAY | NCLUDE, BUT IS NOT LIMTED TO  REPEATED
I NFLI CTI ON OF VERBAL ABUSE SUCH AS THE USE OF DEROGATORY REMARKS,
I NSULTS, AND EPITHETS, VERBAL OR PHYSI CAL CONDUCT THAT A REASONABLE
PERSON WOULD FI ND THREATENI NG I NTIM DATING OR HUMLIATING OR THE
GRATUI TOUS SABOTAGE OR UNDERM NI NG OF A PERSON S WORK PERFORMANCE. A
SINGLE ACT NORVALLY W LL NOT CONSTI TUTE ABUSI VE CONDUCT, BUT AN ESPE-
Cl ALLY SEVERE AND EGREG QUS ACT MAY MEET THI' 'S STANDARD.

4. "TANG BLE HARM' MEANS PSYCHOLOG CAL HARM OR PHYSI CAL HARM

(A) PSYCHOLOQ CAL HARM | S THE MATERI AL | MPAI RVENT OF A PERSON S MENTAL
HEALTH, AS DOCUMENTED BY A COWPETENT PSYCHOLOGE ST, PSYCHI ATRI ST, OR
PSYCHOTHERAPI ST, OR SUPPORTED BY COVPETENT EXPERT EVI DENCE AT TRI AL.

(B) PHYSI CAL HARM | S THE MATERI AL | MPAI RVMENT OF A PERSON S PHYSI CAL
HEALTH OR BODILY |NTEGRITY, AS DOCUMENTED BY A COVPETENT PHYSI Cl AN OR
SUPPCRTED BY COVPETENT EXPERT EVI DENCE AT TRI AL.

(© A NEGATI VE EMPLOYMENT DECI SION IS A TERM NATI ON, DEMOTI ON,  UNFA-
VORABLE REASSI GNMENT, REFUSAL TO PROMOTE, OR DI SCI PLI NARY ACTI ON.

S 762. ABUSIVE CONDUCT AN UNLAWFUL ACT. 1. IT SHALL BE UNLAWUL FOR
ANY PERSON TO ENGAGE | N ABUSI VE CONDUCT TOWARD ANOTHER PERSON AT THAT
PERSON' S WORKPLACE.

2. A PERSON VWHO HAS BEEN OR |'S BEI NG ABUSED NAY BRI NG AN ACTI ON I N
SUPREME COURT FOR MONETARY DAMAGES AND | NJUNCTI VE RELIEF.  SUCH ACTI ON
SHALL BE BROUGHT AGAINST THE PARTY PERFORM NG THE ACT OR ACTS WH CH
CONSTI TUTE THE ABUSI VE CONDUCT AND/ OR THE EMPLOYER.

3. AN EMPLOYER SHALL BE VI CARI QUSLY LI ABLE FOR AN UNLAWFUL EMPLOYMENT
PRACTI CE, AS DEFI NED BY THI S SECTI ON, COW TTED BY | TS EMPLOYEE.

4. | T SHALL BE AN AFFI RVATI VE DEFENSE FOR AN EMPLOYER ONLY THAT:

(A) THE EMPLOYER EXERCI SED REASONABLE CARE TO PREVENT AND CORRECT
PROVPTLY ANY ACTI ONABLE BEHAVI OR; AND

(B) THE COVPLAI NANT EMPLOYEE UNREASONABLY FAI LED TO TAKE ADVANTAGE OF
APPROPRI ATE PREVENTI VE OR CORRECTIVE OPPORTUNI TI ES PROVIDED BY THE
EMPLOYER.

TH'S DEFENSE | S NOT AVAI LABLE WHEN THE ACTI ONABLE BEHAVI OR CULM NATES
IN A NEGATI VE EMPLOYMENT DECI SI ON.

5. VWHERE AN EMPLOYER HAS BEEN FOUND TO HAVE COWMM TTED AN UNLAWUL
EMPLOYMENT PRACTI CE UNDER THI S SECTI ON THAT DI D NOT CULM NATE | N A NEGA-
TI'VE EMPLOYMENT DECISION, |ITS LIABILITY FOR DAMAGES FOR EMOTI ONAL
DI STRESS SHALL NOT EXCEED TVENTY- FI VE THOUSAND DOLLARS, AND | T SHALL NOT
BE SUBJECT TO PUNI TIVE DAVAGES. THI S PROVI SI ON DOES NOT APPLY TO | NDI -
VI DUALLY NAMED CO- EMPLOYEE DEFENDANTS.

6. |IT SHALL BE AN AFFI RVATI VE DEFENSE THAT:

(A) THE COVPLAINT |'S GROUNDED PRI MARILY UPON A NEGATIVE EMPLOYMENT
DECI SI ON MADE CONSI STENT W TH AN EMPLOYER S LEGQ Tl MATE BUSI NESS | NTER-
ESTS, SUCH AS A TERM NATI ON OR DEMOTI ON BASED ON AN EMPLOYEE' S POOR
PERFORMANCE; OR

(B) THE COVPLAINT |I'S GROUNDED PRI MARI LY UPON AN EMPLOYER S REASONABLE
I NVESTI GATI ON ABOUT POTENTI ALLY | LLEGAL OR UNETHI CAL ACTI VI TY.
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| T SHALL BE AN UNLAWFUL EMPLOYMENT PRACTICE UNDER THIS SECTION TO
RETALI ATE IN ANY MANNER AGAINST AN EMPLOYEE BECAUSE HE OR SHE HAS
OPPCSED ANY ABUSI VE CONDUCT, PRACTICE, OR BECAUSE HE OR SHE HAS MADE A
CHARGE, TESTIFIED, ASSI STED, OR PARTI Cl PATED I N ANY MANNER | N AN | NVES-
TI GATION OR PROCESSI NG UNDER THI' S SECTI ON, | NCLUDI NG BUT NOT LI M TED
TO, | NTERNAL COWPLAINTS AND PROCEEDI NGS, ARBI TRATION AND MEDI ATI ON
PROCEEDI NGS, AND LEGAL ACTI ONS.

S 2. This act shall take effect on the one hundred eightieth day after
it shall have beconme a | aw, provided, however, that the comm ssioner of
| abor shall inmmediately pronul gate any rules or regulations necessary
for the inplenentation of this act on or before such effective date.



