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STATE OF NEW YORK

6082
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 24, 2009

Introduced by M of A P. R VERA SCHROEDER, FIELDS, ORTIZ -- Milti-
Sponsored by -- M of A ALFANO BARRA -- read once and referred to
the Conmittee on Governmental Operations

AN ACT to anmend the executive law, in relation to the disclosure of
DNA-related information in crimnal investigations and proceedi ngs and
t he expungenent of such information

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (a) of subdivision 6 of section 995-c of the
executive |law, as added by chapter 737 of the laws of 1994, is anended
to read as foll ows:

(a) to a federal |aw enforcenent agency, or to a state or |ocal |aw
enf orcenent agency or district attorney's office OR TO ANY OTHER PUBLIC
AGENCY for |aw enforcenent identification purposes [upon subm ssion of a
DNA record] in connection with the investigation of the conm ssion of
one or nore crimes or to assist in the recovery or identification of
specified human remains, including identification of mssing persons,
provi ded that there exists between the division and such agency a wit-
ten agreenment governing the use and di ssem nati on of such DNA records in
accordance with the provisions of this article];

S 2. Subdivision 9 of section 995-c of the executive |aw, as anended
by chapter 524 of the laws of 2002, is anended to read as foll ows:

9. [(a)] Upon receipt of notification of a reversal or a vacatur of a
conviction, or of the granting of a pardon pursuant to article two-A of
this chapter, of an individual whose DNA record has been stored in the
state DNA identification index in accordance with this article by the
di vision of crimnal justice services, the DNA record shall be expunged
from the state DNA identification index, and such individual nay apply
to the court in which the judgnent of conviction was originally entered
for an order directing the expungenent of any DNA record and any
sanpl es, anal yses, or other docunents relating to the DNA testing of

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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such individual in connection with the investigation or prosecution of
the crime which resulted in the conviction that was reversed or vacated
or for which the pardon was granted. A copy of such application shall be
served on the district attorney and an order directing expungenent nay

be granted if the court finds that all appeals relating to the
conviction have been concluded; that such individual wll not be
retried, or, if aretrial has occurred, the trier of fact has rendered a
verdi ct of conplete acquittal, and that expungenent will not adversely
affect the investigation or prosecution of some other person or persons
for the crine. The division shall, by rule or regulation, prescribe

procedures to ensure that the DNA record in the state DNA identification
i ndex, and any sanples, analyses, or other docunents relating to such
record, whether in the possession of the division, or any |aw enforce-
ment or police agency, or any forensic DNA | aboratory, including any
dupl i cates or copies thereof, at the discretion of the possessor there-
of, are either destroyed or returned to such individual, or to the
attorney who represented himor her at the tine such reversal, vacatur
or pardon, was granted. The conmm ssioner shall al so adopt by rule and
regul ati on a procedure for the expungenent in other appropriate circum
stances of DNA records contained in the index.

[(b) As prescribed in this paragraph, if an individual, either vol un-
tarily or pursuant to a warrant or order of a <court, has provided a
sanple for DNA testing in connection with the investigation or prose-
cution of a crime and (i) no crimnal action against the individua
relating to such crime was comenced within the period specified by
section 30.10 of the crimnal procedure law, or (ii) a crimnal action
was comenced against the individual relating to such crime which
resulted in a conplete acquittal, or (iii) a crimnal action against the
i ndividual relating to such crine resulted in a conviction that was
subsequently reversed or vacated, or for which the individual was grant-
ed a pardon pursuant to article two-A of this chapter, such individua
may apply to the suprene court or the court in which the judgnent of
conviction was originally entered for an order directing the expungenent
of any DNA record and any sanpl es, analyses, or other docunents relating
to the DNA testing of such individual in connection with the investi-
gation or prosecution of such crinme. A copy of such application shall be
served on the district attorney and an order directing expungenent nay
be granted if the court finds that the individual has satisfied the
condi tions of one of the subparagraphs of this paragraph; that if a
judgnment of conviction was reversed or vacated, all appeals relating

t hereto have been concl uded and the individual will not be retried, or,
if a retrial has occurred, the trier of fact has rendered a verdict of
conpl ete acquittal, and that expungenent will not adversely affect the

i nvestigation or prosecution of sone other person or persons for the
crime. If an order directing the expungenent of any DNA record and any
sanpl es, anal yses or other docunments relating to the DNA testing of such
individual 1is issued, such record and any sanpl es, anal yses, or other
docunments shall, at the discretion of the possessor thereof, be
destroyed or returned to such individual or to the attorney who repres-
ented himor her in connection with the application for the order of
expungenent . ]

S 3. Section 995-d of the executive |law, as added by chapter 737 of
the | aws of 1994, subdivision 2 as anmended by chapter 560 of the |aws of
1999, is amended to read as foll ows:

S 995-d. Confidentiality AND APPLI CATI ONS FOR EXPUNGEMENT. 1. A
records, findings, reports, and results of DNA testing perfornmed on any
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person, | NCLUDI NG THOSE | N THE POSSESSI ON OF A FORENSI C DNA LABORATORY
shall be confidential and nmay not be di scl osed or redisclosed wthout
the consent of the subject of such DNA testing. Such records, findings,
reports and results shall not be released to insurance conpani es,
enpl oyers or potential enployers, health providers, enploynent screening
or personnel conpani es, agencies, or services, private investigation
services, and may not be disclosed in response to a subpoena or other
compul sory | egal process or warrant, or upon request or order of any
agency, authority, division, office, corporation, partnership, or any
other private or public entity or person, except that nothing contained
herein shall prohibit disclosure in response to a subpoena issued on
behal f of the subject of such [DNA] record or on behalf of a party in a
civil proceeding where the subject of such [DNA] record has put such
record in issue.

2. Notwi thstandi ng the provisions of subdivision one of this section,
records, findings, reports, and results of DNA testing[, other than a
DNA record maintained in the state DNA identification index,] MAI NTAI NED
BY A FORENSI C DNA LABORATORY nmay be disclosed BY SUCH LABORATORY AND
REDI SCLOSED BY ANY PUBLI C AGENCY FOR THE FOLLOW NG PURPCSES:

(A) TO A FEDERAL LAW ENFORCEMENT AGENCY, OR TO A STATE OR LOCAL LAW
ENFORCEMENT AGENCY OR DI STRI CT ATTORNEY' S OFFI CE OR TO ANY OTHER PUBLIC
AGENCY FOR LAW ENFORCEMENT | DENTI FI CATI ON PURPOSES | N CONNECTI ON W TH
THE | NVESTI GATI ON OF THE COW SSI ON OF ONE OR MORE CRIMES OR TO ASSI ST
IN THE RECOVERY OR | DENTI FI CATI ON OF HUMAN REMAI NS, | NCLUDI NG | DENTI FI -
CATI ON OF M SSI NG PERSONS;

(B) in a crimnal proceeding to the court, the prosecution, and the
defense pursuant to a witten request [on a formprescribed by the
comm ssioner of the division of crimnal justice services.] BY ONE OF
THESE ENTITIES TO THE POSSESSOR OF SUCH RECORDS, FI NDI NGS, REPORTS, OR
RESULTS OF DNA TESTING OR

(C) AFTER PERSONALLY | DENTI FI ABLE | NFORVMATI ON HAS BEEN REMOVED BY THE
FORENSI C DNA LABORATORY, TO AN ENTITY AUTHORI ZED BY THE FORENSI C DNA
LABORATORY FOR THE PURPCSE OF CREATING OR MAINTAINING A POPULATI ON
STATI STI CS DATABASE OR FOR | DENTI FI CATI ON RESEARCH AND PROTOCOL DEVELOP-
MENT FOR FORENSI C DNA ANALYSI S OR QUALI TY CONTROL PURPOSES.

3. AS PRESCRIBED IN THI'S SUBDI VI SION, |F AN | NDI VI DUAL NOT OTHERW SE
COVERED BY SUBDI VI SION NINE OF SECTION N NE HUNDRED NI NETY-FIVE-C OF
THI'S ARTI CLE, El THER VOLUNTARI LY OR PURSUANT TO A WARRANT OR ORDER OF A
COURT, HAS PROVI DED A SAMPLE FOR DNA TESTING IN CONNECTION WTH THE
| NVESTI GATION OR PROSECUTION OF A CRIME AND (A) NO CRI M NAL ACTI ON
AGAI NST THE | NDI VI DUAL RELATING TO SUCH CRIME WAS COWENCED OR IS
| NTENDED TO BE COMWENCED W THI N THE PERI OD SPECI FI ED BY SECTI ON 30. 10 OF
THE CRIMNAL PROCEDURE LAW OR (B) A CRIM NAL ACTI ON WAS COWMENCED
AGAI NST THE | NDI VI DUAL RELATING TO SUCH CRIME WHI CH RESULTED IN A
COWLETE ACQUI TTAL, OR (C A CRIMNAL ACTI ON AGAI NST THE | NDI VI DUAL
RELATI NG TO SUCH CRI ME RESULTED IN A CONVI CTION  THAT WAS SUBSEQUENTLY
REVERSED OR VACATED, OR FOR VWHI CH THE | NDI VI DUAL WAS GRANTED A PARDON
PURSUANT TO ARTI CLE TWO-A OF THI S CHAPTER, SUCH | NDI VI DUAL MAY APPLY TO
THE SUPREME COURT OR THE COURT I N WHI CH THE JUDGVENT OF CONVI CTI ON WAS
ORI G NALLY ENTERED FOR AN ORDER DI RECTI NG THE EXPUNGEMENT OF ANY DNA
| DENTI FI CATI ON | NFORMATI ON AND ANY SAMPLES, ANALYSES, OR OTHER DOCUMENTS
RELATING TO THE DNA TESTING OF SUCH | NDI VI DUAL | N CONNECTI ON W TH THE
| NVESTI GATI ON OR PROSECUTI ON OF SUCH CRIME. A COPY OF SUCH APPLI CATI ON
SHALL BE SERVED ON THE DI STRI CT ATTORNEY AND AN ORDER DI RECTI NG EXPUNGE-
MENT SHALL BE GRANTED | F THE COURT FI NDS THAT THE | NDI VI DUAL HAS SATI S-
FI ED THE CONDI TI ONS OF ONE OF THE PARAGRAPHS OF THIS SUBDI VI SI ON, THAT
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IF A JUDGVENT OF CONVI CTI ON WAS REVERSED OR VACATED, ALL APPEALS RELAT-
| NG THERETO HAVE BEEN CONCLUDED AND THE | NDI VI DUAL W LL NOT BE RETRI ED,
OR, |F A RETRI AL HAS OCCURRED, THE TRI ER OF FACT HAS RENDERED A VERDI CT
OF COWPLETE ACQUI TTAL, AND THAT EXPUNGEMENT W LL NOT ADVERSELY AFFECT
THE | NVESTI GATI ON OR PROSECUTI ON OF SOVE OTHER PERSON OR PERSONS FOR THE
CRIME. | F AN ORDER DI RECTI NG THE EXPUNGEMENT OF ANY DNA | DENTI FI CATI ON
| NFORMATI ON AND ANY SAMPLES, ANALYSES OR OTHER DOCUMENTS RELATI NG TO THE
DNA TESTING OF SUCH I NDI VIDUAL IS | SSUED, SUCH | DENTI FI CATI ON | NFORVA-
TION AND ANY SAMPLES, ANALYSES, OR OTHER DOCUMENTS SHALL, AT THE
DI SCRETION OF THE POSSESSOR THEREOF, BE DESTROYED OR RETURNED TO SUCH
| NDI VI DUAL OR TO THE ATTORNEY WHO REPRESENTED HI M OR HER | N CONNECTI ON
W TH THE APPLI CATI ON FOR THE ORDER OF EXPUNGEMENT.

4. Notw thstandi ng the provisions of subdivision one of this section,
a DNA record maintained in the state DNA identification index my be
di scl osed pursuant to section nine hundred ninety-five-c of this arti-
cle.

S 4. This act shall take effect immediately.



