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STATE OF NEW YORK

5844- - B
Cal. No. 407

2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 20, 2009

Introduced by M of A WEISENBERG PAULIN, RAMOS, LIFTON, JOHN, CLARK,
CARRCQZZA, V. LOPEZ, TITUS, KAVANAGH, WRI GHT, SCHI MEL, ALFANO, CASTRO,
BARRON, LANCVAN, M LLMAN, TOWSEND, DI NOW TZ, ROBI NSON, ROSENTHAL,
MAYERSCHN, ESPAI LLAT, WEINSTEIN, COLTON -- Milti-Sponsored by -- M of
A. BARRA, BOYLAND, BRENNAN, COOK, ENG.EBRI GHT, GALEF, GANTT, GOIT-
FRI ED, HEASTIE, JACOBS, KOON, MAI SEL, MENENY, PHEFFER, SCARBOROUGH

TOMS -- read once and referred to the Conmttee on Codes -- reported
from conmttee, advanced to a third reading, anended and ordered
reprinted, retaining its place on the order of third reading -- again

anmended on third reading, ordered reprinted, retaining its place on
the order of third reading

AN ACT to anend the penal |aw, the general business |aw and the educa-
tion law, in relation to crimnally negligent storage of a weapon and
weapons safety prograns for children

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title; construction. 1. This act shall be known and
may be cited as the "children's weapon acci dent prevention act.”

2. The provisions of this act shall not be construed to preenpt or
supersede any local |law the provisions of which are no |l ess stringent or
restrictive than the provisions of this act.

S 2. Legislative findings and intent. The legislature finds that a
tragically large nunber of children have been accidentally killed or
seriously injured by negligently stored weapons; that placing weapons
within reach or easy access of <children is irresponsible, encourages
such acci dents, and should be prohibited, and that |egislative action is
necessary to protect the safety of our children.

S 3. Section 265.00 of the penal law is anended by adding five new
subdi vi sions 24, 25, 26, 27 and 28 to read as foll ows:

24. "WEAPON' MEANS A "RIFLE", "SHOTGUN', OR "FIREARM' AS OTHERW SE
DEFI NED I N SUBDI VI SI ON THREE OF THI' S SECTI ON

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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25. "LOCKED BOX' MEANS A SAFE, CASE OR CONTAI NER WHI CH, WHEN LOCKED,
| S | NCAPABLE OF BEI NG OPENED W THOUT THE KEY, COMBI NATION, OR OTHER
UNLOCKI NG MECHANI SM AND |S RESI STANT TO TAMPERI NG BY AN UNAUTHORI ZED
PERSON ATTEMPTI NG TO OBTAI N ACCESS TO AND POSSESSI ON OF THE WEAPON OR
AVMUNI TI ON CONTAI NED THEREIN. THE DI VI SI ON OF STATE POLI CE SHALL DEVELCP
AND PROMULGATE RULES AND REGULATI ONS SETTI NG FORTH THE SPECI FI C DEVI CES
OR THE M Nl MUM STANDARDS AND CRITERIA THEREFOR WH CH CONSTI TUTE AN
EFFECTI VE LOCKED BOX.

26. "GUN LOCKING DEVICE" MEANS AN | NTEGRATED DESI GN FEATURE OR AN
ATTACHABLE ACCESSORY THAT IS RESI STANT TO TAMPERI NG AND | S EFFECTIVE I N
PREVENTING THE DI SCHARGE OF A WEAPON BY A PERSON WHO DCES NOT HAVE
ACCESS TO THE KEY, COMBI NATI ON OR OTHER MECHANI SM USED TO DI SENGAGE THE
DEVI CE.

27. "LOADED RI FLE'" MEANS ANY RI FLE LQADED W TH AMMUNI TI ON OR ANY RI FLE
VWHI CH | S POSSESSED BY ONE WHO, AT THE SAME Tl ME, POSSESSES A QUANTI TY OF
AVMUNI TI ON WHI CH MAY BE USED TO DI SCHARGE SUCH RI FLE.

28. "LOADED SHOTGUN' MEANS ANY SHOTGUN LOADED W TH AMMUNI TI ON OR ANY
SHOTGUN WHI CH | S POSSESSED BY ONE WHO, AT THE SAME TIMg, POSSESSES A
QUANTI TY OF AMMUNI TI ON WHI CH MAY BE USED TO DI SCHARGE SUCH SHOTGUN.

S 4. The penal law is anended by addi ng six new sections 265. 45,
265. 50, 265.55, 265.60, 265.65 and 265.70 to read as foll ows:

S 265.45 FAILURE TO STORE A WEAPON SAFELY | N THE SECOND DEGREE.

A PERSON | S GUILTY OF FAILURE TO STORE A WEAPON SAFELY IN THE SECOND
DEGREE WHEN HE OR SHE STORES OR OTHERW SE LEAVES A VVEAPON OQUT OF HI S OR
HER | MVEDI ATE POSSESSI ON OR CONTROL W THOUT HAVI NG FI RST SECURELY LOCKED
SUCH WEAPON | N AN APPROPRI ATE LOCKED BOX OR RENDERED | T | NCAPABLE OF
BEI NG FI RED BY THE USE OF A GUN LOCKI NG DEVI CE APPROPRI ATE TO THAT W\EAP-
ON.

FAI LURE TO STORE A WEAPON SAFELY I N THE SECOND DEGREE IS A VI OLATI ON.
S 265.50 FAILURE TO STORE A WEAPON SAFELY I N THE FI RST DEGREE.

A PERSON 1S QGULTY OF FAILURE TO STORE A WEAPON SAFELY IN THE FI RST
DEGREE WHEN HE OR SHE COMM TS THE OFFENSE OF FAI LURE TO STORE A WEAPON
SAFELY | N THE SECOND DEGREE AS DEFI NED | N SECTI ON 265.45 OF TH S ARTI CLE
AND HAS BEEN PREVI OUSLY CONVI CTED OF THE OFFENSE OF FAI LURE TO STORE A
WEAPON SAFELY IN THE SECOND DEGREE AS DEFI NED I N SECTI ON 265.45 OF THI' S
ARTI CLE W THI N THE PRECEDI NG FI VE YEARS.

FAILURE TO STORE A WEAPON SAFELY IN THE FIRST DEGREE IS A CLASS B
M SDEMEANOR.

S 265. 55 AGGRAVATED FAI LURE TO STORE A WEAPON SAFELY.

A PERSON | S GUILTY OF AGGRAVATED FAI LURE TO STORE A WEAPON SAFELY VWHEN
HE OR SHE COMWM TS THE OFFENSE OF FAI LURE TO STORE A WEAPON SAFELY I N THE
SECOND DEGREE AS DEFI NED I N SECTION 265.45 OF THI'S ARTICLE AND SUCH
WEAPON IS REMOVED FROM THE PREM SES OR DI SCHARGED BY ANOTHER PERSON
UNDER THE AGE OF EI GHTEEN.

AGGRAVATED FAI LURE TO STORE A WEAPON SAFELY IS A CLASS A M SDEMEANOR.
S 265.60 CRI M NALLY NEGLI GENT STORAGE OF A WEAPON I N THE SECOND DEGREE.

1. APERSON IS GULTY OF CRIM NALLY NEGLI GENT STORAGE OF A WEAPON I N
THE SECOND DEGREE WHEN W TH CRIM NAL NEG.I GENCE, HE OR SHE STORES OR
LEAVES A LOADED RI FLE, LOADED SHOTGUN OR LOADED FI REARM | N ANY LOCATI ON
VWHERE SUCH WEAPON | S ACCESSIBLE TO A PERSON UNDER THE AGE OF El GHTEEN
AND SUCH WEAPON | S DI SCHARGED BY SUCH PERSON UNDER THE AGE OF EI GHTEEN,
VWH CH CAUSES SERIQUS PHYSI CAL | NJURY TO SUCH PERSON UNDER THE AGE OF
El GHTEEN OR ANY OTHER PERSON.

2. I N ANY PROSECUTI ON UNDER THI'S SECTION I T SHALL BE AN AFFI RVATI VE
DEFENSE THAT THE DEFENDANT ACTI VELY PURSUED ALL REASONABLE EFFORTS TO
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RETRI EVE OR OTHERW SE REGAI N POSSESSI ON OF SUCH WEAPON PRIOR TO I TS
DI SCHARCE.

3. THE PROVI SIONS OF THI S SECTI ON SHALL NOT APPLY | F:

(A) SUCH PERSON UNDER THE AGE OF EI GHTEEN GAI NS ACCESS TO SUCH WVEAPON
AS A RESULT OF AN UNLAWFUL ENTRY TO ANY PREM SES BY ANY PERSON;

(B) SUCH WEAPON IS STORED IN A SECURELY LOCKED BOX WH CH PREVENTS
ACCESS TO THE WEAPON AND ANY AMVUNI TI ON WH CH MAY BE USED TO DI SCHARGE
SUCH WEAPON |'S STORED I N A SEPARATE, SECURELY LOCKED BOX WHI CH PREVENTS
ACCESS TO SUCH AMVUNI TI ON,

(© SUCH WEAPON |S SECURED WTH A GUN LOCKI NG DEVI CE WHI CH PREVENTS
THE WEAPON FROM DI SCHARG NG

(D) SUCH PERSON UNDER THE AGE OF ElI GHTEEN POSSESSED THE LOADED SHOTGUN
OR LOADED RI FLE I'N COWPLI ANCE W TH A VALI D HUNTI NG LI CENSE | SSUED PURSU-
ANT TO ARTI CLE ELEVEN OF THE ENVI RONMENTAL CONSERVATI ON LAW

(E) SUCH WEAPON IS I N THE POSSESSI ON CR CONTROL OF A PCLICE OFFI CER
VWH LE THE OFFI CER | S ENGAGED | N OFFI CI AL DUTI ES; OR

(F) SUCH WEAPON IS NEEDED FOR THE LAWUL PURPCSE OF SELF DEFENSE.

CRI M NALLY NEG.I GENT STORAGE OF A WEAPON IN THE SECOND DEGREE IS A
CLASS E FELONY.

S 265.65 CRIM NALLY NEGLI GENT STORAGE OF A WEAPON | N THE FI RST DEGREE.

1. A PERSON | S GU LTY OF CRIM NALLY NEGLI GENT STORAGE OF A WEAPON I N
THE FIRST DEGREE VWHEN WTH CRIM NAL NEG.I GENCE, HE OR SHE STORES OR
LEAVES A LOADED RI FLE, LOADED SHOTGUN OR LOADED FI REARM I N ANY LOCATI ON
WHERE SUCH WEAPON | S ACCESSI BLE TO A PERSON UNDER THE AGE OF ElI GHTEEN
AND SUCH WEAPON | S DI SCHARGED BY SUCH PERSON UNDER THE AGE OF El GHTEEN,
VWH CH CAUSES THE DEATH OF SUCH PERSON UNDER THE AGE OF EI GHTEEN OR ANY
OTHER PERSON.

2. I'N ANY PROSECUTI ON UNDER THI'S SECTION | T SHALL BE AN AFFI RVATI VE
DEFENSE THAT THE DEFENDANT ACTI VELY PURSUED ALL REASONABLE EFFORTS TO
RETRI EVE OR OTHERW SE REGAI N POSSESSI ON OF SUCH WEAPON PRIOR TO I TS
DI SCHARCE.

3. THE PROVI SIONS OF THI S SECTI ON SHALL NOT APPLY | F:

(A) SUCH PERSON UNDER THE AGE OF EI GHTEEN GAI NS ACCESS TO SUCH WVEEAPON
AS A RESULT OF AN UNLAWFUL ENTRY TO ANY PREM SES BY ANY PERSON;

(B) SUCH WEAPON IS STORED IN A SECURELY LOCKED BOX WH CH PREVENTS
ACCESS TO THE WEAPON AND ANY AMVUNI TI ON WH CH MAY BE USED TO DI SCHARGE
SUCH WEAPON |'S STORED I N A SEPARATE, SECURELY LOCKED BOX VWHI CH PREVENTS
ACCESS TO THE WEAPON;

(© THE WEAPON | S SECURED W TH A GUN LOCKI NG DEVI CE WHI CH PREVENTS THE
VEAPON FROM DI SCHARG NG,

(D) SUCH PERSON UNDER THE AGE OF ElI GHTEEN POSSESSED THE LOADED SHOTGUN
OR LOADED RI FLE I'N COWPLI ANCE W TH A VALI D HUNTI NG LI CENSE | SSUED PURSU-
ANT TO ARTI CLE ELEVEN OF THE ENVI RONMENTAL CONSERVATI ON LAW

(E) SUCH WEAPON IS IN THE POSSESSI ON OR CONTROL OF A POLI CE OFFI CER
VWH LE THE OFFI CER | S ENGAGED | N OFFI CI AL DUTI ES; OR

(F) SUCH WEAPON IS NEEDED FOR THE LAWUL PURPOSE OF SELF DEFENSE.

CRI M NALLY NEGLI GENT STORAGE OF A WEAPON IN THE FIRST DEGREE IS A
CLASS D FELONY.

S 265.70 CRIMNALLY NEG.ICGENT STORAGE OF A WEAPON IN THE FI RST AND
SECOND DEGREE; APPL| CATI ON.

I F A PERSON WHO | S SUSPECTED OF VI CLATI NG SECTI ON 265. 60 OR 265.65 OF
TH'S ARTICLE IS THE PARENT OR GUARDI AN OF A CHI LD WHO I S I NJURED OR WHO
DIES AS THE RESULT OF SUCH VIOLATION, THE DI STRICT ATTORNEY SHALL
CONSI DER, AMONG OTHER FACTORS, THE | MPACT OF THE | NJURY OR DEATH ON THE
PERSON WHO | S SUSPECTED OF VI OLATI NG SECTI ON 265. 60 OR 265.65 OF TH' S
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ARTI CLE WHEN DECI DI NG WHETHER OR NOT TO PROSECUTE SUCH PERSON FOR SUCH
CRI ME.

S 5. The section heading and subdivision 2 of section 396-ee of the
general business |law, as added by chapter 189 of the |aws of 2000, are
amended to read as foll ows:

Sal e of certain weapons; | ocking devices AND LOCKED BOXES t heref or

(2) Every person, firmor corporation engaged in the retail business
of selling rifles, shotguns or firearnms, as such terns are defined in

section 265.00 of the penal law, shall, in the place where such rifles,
shotguns or firearns are displayed or transferred to the purchaser, post
a notice conspicuously stating in bold print that: "The use of a GUN

| ocking device or [safety lock] A LOCKED BOX is only one aspect of
responsi bl e firearmstorage. For increased safety firearns should be
stored unloaded and locked in a location that is both separate from
their ammunition and i naccessible to children and any other unauthori zed
person. LEAVI NG RI FLES, SHOTGUNS, AND FlI REARMS ACCESSIBLE TO A PERSON
UNDER EI GHTEEN IS A CRIME I N NEW YORK STATE. "

S 6. Section 305 of the education |lawis anmended by adding a new
subdi vision 42 to read as foll ows:

42. THE COW SSI ONER SHALL | N COOPERATI ON WTH THE DI VISION OF CRI M -
NAL JUSTICE SERVICES DEVELOP A WEAPONS SAFETY PROGRAM DESI GNED TO
PROTECT CHI LDREN FROM THE RI SK OF GUN- RELATED DEATH AND | NJURY. SUCH
PROGRAM SHALL BE DESI GNED TO TEACH CHI LDREN TO FOLLOW AN EFFECTI VE SAFE-
TY PROCEDURE WHEN THEY ARE EXPOSED TO A GUN, SHALL SPECI FI CALLY WARN
CHI LDREN THAT CONTACT WTH GUNS CAN RESULT IN SERIOUS | NJURY OR DEATH
AND SHALL HAVE BEEN PROVEN TO BE EFFECTI VE TO PREVENT | NJURY THROUGH
FORVAL EVALUATI ON BY OBJECTIVE PUBLIC HEALTH AND EDUCATI ON PROFES-
SI ONALS. SUCH PROGRAM MAY BE USED IN PUBLI C AND NONPUBLI C SCHOOLS AT THE
DI SCRETI ON OF THE LOCAL SCHOOL BOARD OF EDUCATI ON OR BOARD OF TRUSTEES,
VWH CHEVER | S APPLI CABLE. THE COVMM SSI ONER SHALL SUBM T AN EVALUATI ON
REPORT ON THI S PROGRAM TO THE GOVERNOR, THE SPEAKER OF THE ASSEMBLY, THE
TEMPORARY PRESIDENT OF THE SENATE, THE CHAIR OF THE ASSEMBLY CODES
COW TTEE AND THE CHAIR OF THE SENATE CODES COWM TTEE NO LATER THAN
JANUARY FI RST, TWO THOUSAND TWELVE.

S 7. I1f any word, phrase, clause, sentence, paragraph, section, or
part of this act shall be adjudged by any court of conpetent jurisdic-
tion to be invalid, such judgnent shall not affect, inpair, or invali-
date the remai nder thereof, but shall be confined in its operation to
the words, phrase, clause, sentence, paragraph, section, or part thereof
directly involved in the controversy in which such judgnment shall have
been render ed.

S 8. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a Ilaw, provided, however,
that sections three and four of this act shall take effect May 1, 2011,
provi ded, further, that section five of this act shall take effect March
1, 2011 except that any rule or regulation necessary for the tinely
i mpl enentation of section five of this act nmay be pronul gated on or
bef ore such date.



