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STATE OF NEW YORK

5779
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 20, 2009

Introduced by M of A BRODSKY -- read once and referred to the Comit -
tee on Governnental Operations

AN ACT to anend the public officers law and the executive law, in
relation to providing for the review by the attorney general of
requests deni ed under the Freedom of Information Law

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 4 of section 89 of the public officers |law, as
anmended by chapter 22 of the | aws of 2005, paragraph (c) as anended by
chapter 492 of the laws of 2006, is amended to read as foll ows:

4. (a) Except as provided in subdivision five of this section, any
person deni ed access to a record may within thirty days appeal in wit-
ing such denial to the head, chief executive or governing body of the
entity, or the person therefor designated by such head, chief executive,
or governing body, who shall within ten business days of the receipt of
such appeal fully explain in witing to the person requesting the record
the reasons for further denial, or provide access to the record sought.
In addition, each agency shall imediately forward to the commttee on
open governnent a copy of such appeal when received by the agency and
the ensuing determi nation thereon. Failure by an agency to conform to
the provisions of subdivision three of this section shall constitute a
deni al .

UPON RECEI PT OF A COPY OF AN APPEAL UNDER PARAGRAPH (A-1) OF TH'S
SUBDI VI SI ON, EACH AGENCY SHALL | MVEDI ATELY FORWARD TO THE COW TTEE ON
OPEN GOVERNMENT A COPY OF SUCH APPEAL WHEN RECEI VED BY THE AGENCY AND
THE ENSUI NG DETERM NATI ON THEREON

(A-1) EXCEPT AS PROVIDED IN SUBDI VISION FIVE OF TH' S SECTI ON, A PERSON
DENI ED ACCESS TO A RECORD PURSUANT TO PARAGRAPH (A) OF THI'S SUBDI VI SI ON
MAY W THI N THI RTY DAYS APPEAL IN WRITING SUCH DENIAL TO THE ATTORNEY
GENERAL, WHO SHALL WTH N TVENTY BUSI NESS DAYS OF THE RECEI PT OF SUCH
APPEAL, ADJUDGE SUCH APPEAL MERI TORI OQUS OR NON- MERI TORIQUS. COPIES OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBDO8676- 01- 9



Co~NOoOUIT~hWNE

A 5779 2

SUCH DETERM NATI ON SHALL BE PROVPTLY FORWARDED BY CERTI FI ED MAI L, RETURN
RECEI PT REQUESTED, TO THE PERSON REQUESTI NG THE RECORD AND THE AGENCY
MAKI NG FURTHER DEN AL THEREOF. SUCH DETERM NATI ON SHALL STATE THE
OUTCOVE OF THE APPEAL AND SHALL BRI EFLY EXPLAI N THE REASONS THEREFOR.

(1) IF AN APPEAL |S DETERM NED TO BE NON- MERI TORI QUS, THE PERSON
REQUESTI NG THE RECORD MAY PROCEED PURSUANT TO PARAGRAPH (B) OF THI'S
SUBDI VI SI ON.  PROCEEDI NG PURSUANT TO THE PROVI SIONS OF TH S PARAGRAPH
SHALL NOT BE DEEMED A NECESSARY CONDI TION PRECEDENT FOR PROCEEDI NG
PURSUANT TO PARAGRAPH (B) OF THI' S SUBDI VI SI ON

(2) I'F AN APPEAL | S DETERM NED TO BE MERI TORI QUS, THE ATTORNEY GENERAL
SHALL ORDER THE AGENCY TO PROVI DE ACCESS TO THE RECORD SOUGHT. AN AGENCY
AGGRI EVED BY SUCH AN ORDER MAY BRI NG A PROCEEDI NG FOR REVI EW OF SUCH
DENI AL PURSUANT TO ARTI CLE SEVENTY-EI GHT OF THE CIVIL PRACTI CE LAW AND
RULES; PROVIDED THAT NO SUCH PROCEEDI NG PURSUANT TO ARTICLE
SEVENTY- El GHT OF THE Cl VIL PRACTI CE LAW AND RULES MAY BE BROUGHT UNLESS
SUCH AGENCY SHALL HAVE NOTIFIED THE ATTORNEY GENERAL AND THE PERSON
REQUESTI NG THE RECORD OF | TS I NTENT TO I NSTI TUTE SUCH A PROCEEDI NG I N
THE MANNER PRESCRI BED FOR THE SERVI CE OF A SUMMONS, W THI N TWENTY BUSI -
NESS DAYS OF THE MAI LI NG OF THE DETERM NATI ON BY THE ATTORNEY GENERAL
THE COURT MAY EXTEND THI S PERI OD FOR AN ADDI TI ONAL TWENTY BUSI NESS DAYS
FOR GOOD CAUSE SHOWA.

(b) Except as provided in subdivision five of this section, a person
denied access to a record in an appeal determnation under the
provi si ons of paragraph (a) of this subdivision may bring a proceeding
for review of such denial pursuant to article seventy-eight of the civil
practice law and rules. In the event that access to any record is denied
pursuant to the provisions of subdivision two of section eighty-seven of
this article, the agency involved shall have the burden of proving that
such record falls within the provisions of such subdivision twd. Failure
by an agency to conformto the provisions of paragraph (a) of this
subdi vi sion shall constitute a denial.

(c) The court in such a proceeding nmay assess, agai nst such agency
i nvol ved, reasonable attorney's fees and other litigation costs reason-
ably incurred by such person in any case under the provisions of this
section in which such person has substantially prevailed, when:

i. the agency had no reasonabl e basis for denying access; or

ii. the agency failed to respond to a request or appeal wthin the
statutory tine.

S 2. The executive law is anended by adding a new section 63-e to read
as foll ows:

S 63-E. ADJUDI CATI ON BY ATTORNEY GENERAL OF APPEALS FOR THE DENI AL OF
ACCESS TO A RECORD UNDER THE FREEDOM OF | NFORMATION LAW THE ATTORNEY
GENERAL SHALL REVI EW APPEALS FOR THE DENI AL OF ACCESS TO A RECORD UNDER
THE FREEDOM OF | NFORMATI ON LAW PURSUANT TO PARAGRAPH (A-1) OF SUBDI VI -
SI ON FOUR OF SECTI ON EI GHTY- NI NE OF THE PUBLI C OFFI CERS LAW THE ATTOR-
NEY GENERAL SHALL PRESCRI BE SUCH RULES OF PROCEDURE AND FORMS AS MAY BE
DEEMED NECESSARY OR CONVENI ENT TO THE EXECUTION OF THE PROVISIONS OF
THI S SECTI ON.

S 3. This act shall take effect on the one hundred twentieth day after
it shall have beconme a |law. Effective inmediately the departnment of |aw
is authorized to pronulgate any and all rules and regulations and take
any ot her neasures necessary to inplenment this act on its effective date
on or before such date.



