Co~NOoOUI~,WNE

STATE OF NEW YORK

5489
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 13, 2009

Introduced by M of A HKIND -- Milti-Sponsored by -- M of A BALL
BURLI NG BUTLER, CALHOUN, ERRI GO, FI NCH, FITZPATRI CK, KOLB, MAYERSOHN,
M LLER, QU NN, REILICH TOANSEND, WALKER -- read once and referred to
the Conmittee on Governnental Operations

AN ACT to amend the executive law, in relation to potential suspect
terrorist profiles

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings. Wereas the |egislature notes that
the Supreme Court of the United States has held in Gutter v. Bollinger,
539 U.S. 306 (2003), that factors such as race and ethnicity can,
consistent with the equal protection clause of the United States Consti -
tution, be considered in naking governnental decisions provided that:
(1) such consideration serves a "conpelling governnental interest” and
(2) that race or ethnicity is not the only factor to be considered in
maki ng the decisions. The judicial opinion in Gutter v. Bollinger
i nvol ved consideration of race in college adm ssions, and the Suprene
Court held that obtaining a diverse student body is a "conpelling state
interest” in that context because it produces "substantial, inportant,
and | audabl e educational benefits ... including cross-racial understand-
ing and the breaking down of racial stereotypes.”

The legislature finds and declares that preventing terrorist attacks

on our citizens - including not only possible deaths and injuries, but
al so crushing econom c harmor even chaos - is an even nore conpelling
governmental interest. It also finds and declares that since both | aw
enf orcenent resources and the tine necessary to make an initial decision
regardi ng stopping and questioning are very limted, this conpelling

governmental interest demands the identification of potential terrorist
suspects as effectively and efficiently as possible so that they may be
st opped, questioned, frisked, and/or searched.

The legislature also finds and declares that experts have suggested
that, while no one single factor is definitive, a wide variety of
factors such as the following can help identify potential terrorism
suspects: wearing heavy clothing in warm weat her; carrying a briefcase,
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duffl e bag or backpack with protrusions or visible wres; displaying
nervousness and/ or inappropriate sweating; an inability or unwillingness
to nake eye contact; chem cal burns on clothing or stains on hands. For
this reason, |aw enforcenent personnel are often asked to | ook for and
consi der such factors in determ ning which persons to stop, question,
frisk and/ or search

The legislature also finds and declares that, as many experts and al so
the history of nodern terrorismhas suggested, the race or ethnicity of
a person can also be a very inportant if not crucial factor, along wth
others, in identifying potential terrorist suspects, and so finds that
the use of race or ethnicity serves a conpelling governnental interest
in helping | aw enforcenent personnel to determne effectively and effi-
ciently, along with other factors, which persons to stop, question,
frisk and/or search. In this regard the |egislature notes that decisions
to question or search a suspicious person have only nonmentary conse-
guences for innocent persons - unlike the governnmental decisions upheld
in Gutter v. Bollinger which have |asting and very significant adverse
consequences for applicants who woul d have been admtted to the college
but for the wuse of race by adm ssions officers in nmaking adm ssions
deci sions. The legislature also notes that race has been wused in the
past as one criteria | aw enforcenent personnel have used in deternining
whom to stop, question, frisk and/or search

Therefore, the legislature finds that, in the interest of ensuring the
nost effective terrorist prevention which neets United States constitu-
tional protections, it is necessary to enact a |aw which wi Il authorize
| aw enf orcenent personnel to consider race and ethnicity as one of nany
factors which could be used in identifying persons who can be initially
st opped, questioned, frisked and/or searched.

S 2. The executive law is anended by adding a new section 837-s to
read as foll ows:

S 837-S. POTENTI AL TERRORI ST SUSPECT PROFILE. 1. FOR PURPCSES OF THI S
SECTI ON, "POTENTI AL TERRORI ST SUSPECT PROFILE" SHALL MEAN MULTIPLE
FACTORS VWHI CH DETERM NE THE EXI STENCE OF A REASONABLE | NDI VI DUALI ZED
SUSPI CI ON AND/ OR PROBABLE CAUSE AND PROVI DE CAUSE FOR A PEACE OFFI CER OR
POLI CE OFFI CER TO LAWFULLY JUSTI FY THE STOPPI NG OF A MOTOR VEHI CLE, THE
STOPPING AND QUESTIONING OF AN | NDVIDUAL, AND/ OR THE STOPPI NG AND
FRI SKING OF AN | NDI VI DUAL, | N FURTHERANCE OF THE GOVERNVENT' S COVPELLI NG
| NTEREST | N DETERRI NG TERRORI ST ATTACKS. ONE OF THESE FACTORS MAY BE THE
APPARENT RACE OR ETHNICI TY OF THE | NDI VI DUAL

2. NOTW THSTANDI NG ANY STATE OR LOCAL LAW RULE OR REGULATION TO THE
CONTRARY, A PEACE OFFI CER OR POLI CE OFFI CER, AS DEFI NED I N SECTI ON 1. 20
OF THE CRIM NAL PROCEDURE LAW NMAY CONSI DER THE APPARENT RACE OR ETHNI C-
| TY OF A SUSPECT AS ONE OF MANY FACTORS | N A POTENTI AL TERRORI ST SUSPECT
PROFI LE WHI CH HE OR SHE COULD USE TO |IDENTIFY PERSONS WHO COULD BE
STOPPED, QUESTIONED, FRISKED AND/OR SEARCHED I N FURTHERANCE OF THE
GOVERNMVENT' S COWPELLING |INTEREST |IN DETERRING TERRORI ST  ATTACKS;
PROVI DED, HOWEVER, APPARENT RACE OR ETHNI CI TY MAY NOT BE THE SOLE CRI TE-
RI A UTI LI ZED FOR MAKI NG THE DECI SI ON. RATHER, APPARENT RACE OR ETHNICI TY
MAY BE UTI LI ZED AS ONLY ONE OF SEVERAL FACTORS, AND SUCH PEACE OFFI CERS
OR POLI CE OFFI CERS SHALL ENGAGE IN A HI GHLY | NDI VI DUALI ZED, HOLI STIC
CONS| DERATI ON OF EACH PERSON S TOTALI TY OF CHARACTERI STI CS AND FACTORS
I N CARRYI NG QUT HI' S OR HER LAW ENFORCEMENT FUNCTI ONS, | NCLUDI NG DETER-
M NI NG WHOM TO STOP, QUESTI ON, FRI SK ANDY OR SEARCH.

S 3. This act shall take effect imediately.



