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STATE OF NEW YORK

5237
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 11, 2009

I ntroduced by M of A. ESPAILLAT, PECPLES -- Milti-Sponsored by -- M of
A.  ALFANO, BARRA, BENJAM N, CLARK, TOMS -- read once and referred to
the Conmittee on Judiciary

AN ACT to anend the general obligations law, in relation to authorizing
a cause of action against the manufacturers of certain weapons ille-
gally used to injure or kill persons in New York state

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general obligations |aw is amended by adding a new
section 11-108 to read as foll ows:

S 11-108. CIVIL PENALTY FOR I NJURY OR DEATH TO PERSONS IN NEW YORK
STATE; MANUFACTURERS OF WEAPONS. 1. A PERSON, CORPCRATION, FIRM PART-
NERSHI P, OR OTHER ENTI TY THAT MANUFACTURES ANY WEAPON SHALL BE LIABLE
FOR DAMAGES, | NCLUDING PUNITIVE DAMAGES, |F SUCH WEAPON |I'S USED BY A
PERSON WHO | S NOT LAWFULLY AUTHORI ZED TO POSSESS SUCH WEAPON |IN THE
STATE TO I NJURE OR KILL ANOTHER PERSON W THI N THE STATE. "WEAPON', FOR
PURPCSES OF THI' S SECTI ON, MEANS A FI REARM RIFLE, SHOTGUN, MACHI NE- GUN
OR ASSAULT WEAPQN, AS SUCH TERMS ARE DEFI NED | N SECTI ON 265. 00 OF THE
PENAL LAW

2. THE LIABILITY ESTABLI SHED UNDER THIS SECTION DOES NOT APPLY TO
PERSONS, CORPORATIONS, FIRMS, PARTNERSH PS, OR OTHER ENTITIES THAT
COWLY W TH THE FOLLOW NG PROVI SI ONS:

(A) DOES NOT SELL WEAPONS TO DEALERS WHO HAVE MORE THAN TWENTY WEAPONS
SOLD W THI N ANY CONTI NUOUS TWELVE MONTH PERIOD |IN THE PRECEDI NG FIVE
YEARS TRACED TO USE IN A CRIME OR | LLEGAL POSSESSI ON, AS DETERM NED BY
THE BUREAU OF ALCOHOL, TOBACCO, FI REARMS AND EXPLOSIVES, OR WHO HAVE
NOT, ON THEIR OAN, SOLD WEAPONS, TWENTY OR MORE OF WHI CH ARE TRACED TO
USE IN A CRIME OR | LLEGAL PCSSESSI ON, AS DETERM NED BY THE BUREAU OF
ALCOHOL, TOBACCO, FlI REARMS AND EXPLOSI VES;

(B) MAKES NO SALES AT GUN SHOAS OR ALTERNATI VE VENUES UNLESS SUCH
SALES AT THE GUN SHOW OR ALTERNATIVE VENUE ARE CONDUCTED ONLY UPON

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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COWLETION OF A BACKGROUND CHECK, AND ALL SELLERS AT THE GUN SHOW OR
ALTERNATI VE VENUE AGREE TO CONDUCT SALES ONLY UPON COWMPLETI ON OF A BACK-
GROUND CHECK AS DI CTATED BY STATE AND FEDERAL LAW FOR SALE AT A RETAIL
GUN STORE;

(C© ONLY SELL WEAPONS TO DEALERS WHO OPERATE A RETAI L SHOP LOCATED AT
A FlI XED ADDRESS WHERE:

(1) THE DEALER MAI NTAI NS AN ELECTRONI C DATABASE OF MAKE, MODEL, CALI -
BER OR GAUGE, AND SERIAL NUMBER OF ALL WEAPONS HELD I N | NVENTORY OR
OFFERED FOR SALE;

(2) THE DEALER MAI NTAI NS AN ELECTRONI C DATABASE OF MAKE, MODEL, CALI -
BER OR GAUGE, AND SERIAL NUMBER OF ALL WEAPONS SOLD AND THE NAME AND
LI CENSE NUMBER OF ALL PURCHASERS; AND

(3) THE DEALER MAKES VI SI BLE ALL PERM TS AND LEGALLY REQUI RED S| GNAGE;

(D) PROVI DES FULL ACCESS TO THE RECORDS SPECI FI ED | N PARAGRAPH (C) OF
THI'S SUBDI VI SI ON TO LAW ENFORCEMENT PERSONNEL AND GOVERNMENT REGULATORS
CONDUCTI NG COVPLI ANCE | NSPECTI ONS;

(E) LIMTS PURCHASES BY ANY | NDI VIDUAL I N ANY G VEN THI RTY DAY PERI OD
TO ONE WEAPON; AND

(F) I MPLEMENTS A SECURI TY PLAN FOR SECURI NG WEAPONS | N TRANSI T.

3. (A NO ACTION MAY BE COWMENCED PURSUANT TO THI' S SECTI ON BY ANY
PERSON WHO IS I NJURED OR KI LLED BY THE DI SCHARGE OF A WEAPON WHI LE SUCH
PERSON IS COW TTING OR ATTEMPTING TO COWM T A CRI ME (WHETHER OR NOT
SUCH CRIME | S ACTUALLY CHARGED), OR WHI LE SUCH PERSON IS ATTEMPTING TO
EVADE ARREST BY A LAW ENFORCEMENT OFFI Cl AL. TH' S EXEMPTI ON SHALL BE I N
THE NATURE OF AN AFFI RVATI VE DEFENSE, AND SHALL BE PROVEN BY A PREPON-
DERANCE OF THE EVI DENCE.

(B) NO ACTI ON MAY BE COMVENCED PURSUANT TO THI S SECTI ON BY ANY PERSON
| NJURED OR KI LLED BY THE DI SCHARGE OF A WEAPON BY A LAW ENFORCEMENT
OFFI Cl AL.

(© TH'S SECTION SHALL NOT LIMT IN SCOPE ANY CAUSE OF ACTI ON, OTHER
THAN THAT PROVI DED BY THI S SECTI ON, AVAI LABLE TO A PERSON | NJURED BY OR
KI LLED BY A WEAPON.

(D) NOTHING IN THI' S SECTI ON SHALL PREVENT A MANUFACTURER, | MPORTER, OR
DEALER FROM SEEKI NG WHOLE OR PARTI AL | NDEMNI TY OR CONTRI BUTI ON FOR ANY
LI ABI LI TY | NCURRED UNDER THI' S SECTI ON FROM ANY THI RD PARTY WHOLLY OR
PARTI ALLY RESPONSI BLE FOR THE | NJURY OR DEATH.

(E) NO ACTI ON MAY BE COMVENCED PURSUANT TO THI S SECTI ON BY ANY PERSON
FOR A SELF-1 NFLI CTED | NJURY.

4. NOTW THSTANDI NG THE PROVI SI ONS OF SUBDI VI SION ONE OF THI'S SECTI ON,
THERE SHALL BE NO BASI'S FOR LI ABI LI TY UNDER THI S SECTI ON | F THE MANUFAC-
TURER PROVES BY A PREPONDERANCE OF THE EVI DENCE THAT:

(A) THE MANUFACTURER DI SPOSED OF THE WEAPON TO THE ARMED FORCES OF THE
UNI TED STATES, OR A FEDERAL, STATE, OR LOCAL LAW ENFORCEMENT AGENCY; OR

(B) PRIOR TO THE SEIZURE OF THE WEAPON, A LAWUL POSSESSOR OF THE
WEAPON HAS REPORTED | TS THEFT TO A FEDERAL, STATE, OR LOCAL LAW ENFORCE-
MENT AGENCY.

S 2. This act shall take effect on the ninetieth day after it shall
have becone a | aw



