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STATE OF NEW YORK

523
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2009

Introduced by M of A DESTITO SCHRCEDER -- read once and referred to
the Committee on Local CGovernnents

AN ACT to anend the state finance | aw and the general nunicipal law, in
relation to requiring quality performance and paynent bonds on public
wor kK

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The section headi ng and subdivisions 1 and 2 of section 137
of the state finance |l aw, the section heading as anended by chapter 700
of the laws of 1964, subdivision 1 as separately amended by section 17
of part MM of chapter 57 and chapter 619 of the | aws of 2008 and subdi -
vision 2 as anended by chapter 137 of the |laws of 1985, are anended and
a new subdivision 1-a is added to read as foll ows:

[Bond to secure paynent of certain clainms arising froma public
i mprovenent; enforcenent] BONDS COVERI NG PERFORMANCE PAYMENT ON PUBLIC
CONTRACTS.

1. [In addition to other bond or bonds, if any, required by |law for
the conpletion of a work specified in a contract for the prosecution of
a public inprovenent for the state of New York a rmunici pal corporation,
a public benefit corporation or a conm ssion appointed pursuant to |aw,
or in the absence of any such requirenent, the conptroller nay or the
ot her appropriate official, respectively, shall neverthel ess] NOTW TH
STANDI NG ANY OTHER PROVI SI ON OF LAW ALL CONTRACTS MADE AND AWARDED BY
THE STATE, OR BY ANY PUBLI C DEPARTMENT, OR BY ANY PUBLI C BENEFI T CORPO-
RATION, OR BY ANY PUBLIC CORPORATION, OR BY ANY OFFI Cl AL THEREOF,
REFERRED TO IN THIS SECTION AS THE "PUBLIC OWER', FOR CONSTRUCTI ON,
RECONSTRUCTI ON OR ALTERATI ON OF ANY PUBLI C WORK PRQJECT SHALL require,
prior to the approval of any such contract, A BOND GUARANTEEING THE
FAI THFUL PERFORMANCE OF SUCH CONTRACT AND a bond guar ant eei ng pronpt
paynment of noneys due to all persons furnishing |abor or materials to

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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the contractor or any subcontractors in the prosecution of the work
provided for in such contract. Wenever a nunicipal corporation issues a
permt subject to conpliance with section two hundred twenty of the
| abor | aw, such permttee or its contractor or subcontractors furnishing
workers shall post a paynent bond subject to this section. Provided,
however, that all performance bonds and paynent bonds nmay, at the
di scretion of the [head of the state agency, public benefit corporation
or conm ssion, or his or her designee] PUBLIC OMNER, be dispensed wth
for the conpletion of a work specified in a contract for the prosecution
of a public inprovenment for the state of New York for which bids are
solicited where the aggregate anount of the contract is wunder one
hundred thousand dollars and provided further, that in a case where the
contract is not subject to the nmultiple contract award requirenments of
section one hundred thirty-five of this article, such requirenents nay
be di spensed with where the [head of the state agency, public benefit
corporation or commssion] PUBLIC OMER finds it to be in the public
i nterest and where the aggregate anmount of the contract awarded or to be
awarded is less than two hundred thousand dollars. Provided further,
that in a case where a perfornmance or paynent bond is dispensed wth,
twenty per centum may be retained fromeach progress paynent or estinmate
until the entire contract work has been conpleted and accepted, at which
time the [head of the state agency, public benefit corporation or
comm ssion] PUBLIC OWER shall, pending the paynent of the final esti-
mat e, pay not to exceed seventy-five per centumof the anount of the
ret ai ned percentage.

1-A. BONDS REQU RED BY THIS SECTION SHALL BE WRI TTEN W TH SURETY
COVPANI ES LI CENSED TO DO BUSI NESS IN NEW YORK STATE, ON THE UN TED
STATES TREASURY LI ST AND RATED "A-" OR BETTER BY BEST' S RATI NG SERVI CE
OR AN EQUI VALENT RATI NG AS CERTI FI ED BY THE SUPERI NTENDENT OF | NSURANCE

2. [A copy] COPIES of such PERFORMANCE AND payment [bond] BONDS shal
be kept 1in the office of the head of the departnent or bureau having
charge of the public inprovenment in connection with which the bond was
given and a copy shall also be kept in the office of the conptroller or

other appropriate official; such copies shall be open to public
i nspecti on.
S 2. The general nunicipal lawis anmended by addi ng a new section

103-g to read as foll ows:

S 103-G BONDS COVERI NG PERFORVMANCE PAYMENT ON PUBLIC CONTRACTS. 1.
NOTW THSTANDI NG ANY OTHER PROVISION OF LAW ALL CONTRACTS MADE AND
AWARDED BY THE APPROPRI ATE OFFI CER, BOARD OR AGENCY OF A POLITICAL
SUBDI VISION OR OF ANY DI STRICT THEREIN, REFERRED TO IN THI S SECTI ON AS
THE "PUBLI C OMNER', FOR CONSTRUCTI ON, RECONSTRUCTI ON OR ALTERATION OF
ANY PUBLI C WORK PRQJECT SHALL REQUI RE, PRI OR TO THE APPROVAL OF ANY SUCH
CONTRACT, A BOND GUARANTEEI NG THE FAI THFUL PERFORMANCE OF SUCH CONTRACT
AND A BOND GUARANTEEI NG PROVPT PAYMENT OF MONEYS DUE TO ALL PERSONS
FURNI SHHNG LABOR OR MATERIALS TO THE CONTRACTOR OR HI' S OR HER SUBCON
TRACTORS | N THE PROSECUTI ON OF THE WORK PROVI DED FOR I N SUCH CONTRACT.
PROVI DED, HOWEVER, THAT ALL PERFORMANCE BONDS AND PAYMENT BONDS MAY, AT
THE DI SCRETI ON OF THE PUBLI C OANER, BE DI SPENSED W TH FOR THE COWPLETI ON
OF A WORK SPECI FIED I N A CONTRACT FOR THE PROSECUTI ON OF SUCH CONTRACT
VHERE THE AGGREGATE AMOUNT OF THE CONTRACT |'S UNDER ONE HUNDRED THOUSAND
DOLLARS AND PROVI DED FURTHER, THAT I N A CASE WHERE THE CONTRACT | S NOT
SUBJECT TO THE MULTI PLE CONTRACT AWARD REQUI REMENTS OF SECTION ONE
HUNDRED ONE OF TH' S ARTICLE, SUCH REQUI REMENTS MAY BE DI SPENSED W TH
VHERE THE PUBLI C OAMNER FINDS I T TO BE I N THE PUBLI C | NTEREST AND WHERE
THE AGGREGATE AMOUNT OF THE CONTRACT AWARDED OR TO BE AWARDED | S LESS
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THAN TWO HUNDRED THOUSAND DOLLARS. PROVI DED FURTHER, THAT IN A CASE
VHERE A PERFORMANCE OR PAYMENT BOND |'S DI SPENSED W TH, TWENTY PER CENTUM
MAY BE RETAI NED FROM EACH PROGRESS PAYMENT OR ESTI MATE UNTI L THE ENTI RE
CONTRACT WORK HAS BEEN COVPLETED AND ACCEPTED, AT WHI CH TI ME THE PUBLI C
OMER SHALL, PENDI NG THE PAYMENT OF THE FINAL ESTI MATE, PAY NOT TO
EXCEED SEVENTY- FI VE PER CENTUM OF THE AMOUNT OF THE RETAI NED PERCENTAGE.

2. BONDS REQUI RED BY THI S SECTI ON SHALL BE WRI TTEN W TH SURETY COWPA-
NI ES LI CENSED TO DO BUSI NESS | N NEW YORK STATE, ON THE UN TED STATES
TREASURY LIST AND RATED "A-" OR BETTER BY BEST'S RATI NG SERVI CE OR AN
EQUI VALENT RATI NG AS CERTI FI ED BY THE SUPERI NTENDENT OF | NSURANCE.

3. COPIES OF SUCH PERFORMANCE AND PAYMENT BONDS SHALL BE KEPT BY THE
PUBLI C OWNER HAVI NG CHARGE OF THE PUBLI C | MPROVEMENT | N CONNECTI ON W TH
VH CH THE BOND WAS G VEN.

S 3. This act shall take effect on the thirtieth day after it shall
have becone a |l aw and shall apply to all contracts advertised for bid on
or after such date.



