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STATE OF NEW YORK

5215
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 11, 2009

Introduced by M of A V. LOPEZ -- Milti-Sponsored by -- M of A COXX
-- read once and referred to the Conmttee on Children and Fam lies

AN ACT to anend the famly court act, in relation to the conduct of
child protective proceedi ngs

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The famly court act is anended by adding a new section
1046-a to read as foll ows:

S 1046-A. | N CAVMERA TESTI MONY OF | NFANTS. (A) DEFINITIONS. AS USED I N
THI S SECTI ON:

(1) "TESTI MONY | N CAMERA" MEANS THE TESTI MONY OF A VULNERABLE CHI LD
TAKEN BY THE COURT |IN A TESTI MONI AL ROOM QUTSI DE THE PRESENCE OF THE
RESPONDENT.

(1'l) "TESTI MONl AL ROOM' MEANS ANY ROOM SEPARATE AND APART FROM THE
COURTROOM WHICH IS FURNISHED COWORTABLY AND LESS FORMALLY THAN A
COURTROOM

(B) A CH LD S TESTI MONY MAY BE TAKEN | N CAMERA ONLY WHERE THE COURT
HAS DETERM NED, PURSUANT TO SECTI ON ONE THOUSAND FORTY-SI X-B OF TH S
PART, THAT THE CHI LD I S A VULNERABLE CHI LD

(© THE | N CAMERA EXAM NATI ON AND CROSS- EXAM NATION OF A VULNERABLE
CH LD SHALL BE CONDUCTED IN THE SAME MANNER AS | F THE VULNERABLE CHI LD
HAD TESTI FI ED I N THE COURTROOM W TH COUNSEL FOR RESPONDENT AND THE
CH LD S LAW GUARDI AN PRESENT AND ABLE TO EXAM NE AND CROSS- EXAM NE THE
CHI LD

(D) RECORDI NG OF | N CAMERA TESTI MONY OF A CHI LD. THE COURT SHALL NOT
TAKE THE TESTI MONY OF A CHI LD I N ANY ACTI ON OR PROCEEDI NG BROUGHT UNDER
THI'S ARTI CLE UNLESS A STENOGRAPHI C RECORD OF SUCH TESTI MONY | S MADE. ANY
STENOGRAPHI C RECORD MADE PURSUANT TO THI'S SUBDI VISION SHALL BE MADE
AVAI LABLE TO COUNSEL AND THE CHI LD S LAW GUARDI AN.

S 2. The famly court act is amended by adding a new section 1046-b to
read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBDO8708- 01-9
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S 1046-B. VULNERABILITY HEARING (A) DEFINITIONS. AS USED IN TH' S
SECTI ON:

(1) "VULNERABLE CHI LD'" MEANS THE SUBJECT OF A PROCEEDI NG UNDER THI S
ARTI CLE WHOM THE COURT HAS DECLARED TO BE VULNERABLE.

(1) "VULNERABI LI TY HEARI NG' MEANS A HEARI NG AT WHI CH THE COURT DETER-
MNES IF THE CH LD IS A VULNERABLE CHI LD WHCSE TESTI MONY WLL BE TAKEN
IN CAMERA, RATHER THAN |IN OPEN COURT. SUCH MOTION, TOGETHER WTH
SUPPCRTI NG PAPERS DEMONSTRATI NG THE NEED FOR THE RELI EF SOUGHT, MJST BE
MADE UPON REASONABLE NOTI CE TO ALL OTHER PARTI ES AND THE LAW GUARDI AN.
UNLESS ALL MATERI AL FACTS ALLEGED I N SUPPORT OF THE MOTI ON ARE UNCON-
TESTED, THE COURT SHALL CONDUCT A VULNERABI LI TY HEARI NG

(B) ANY PARTY OR THE CHI LD S LAW GUARDI AN MAY APPLY TO THE COURT FOR
AN ORDER DECLARI NG THAT A CHILD IS A VULNERABLE CH LD AND THAT THE
CH LD S TESTI MONY SHOULD BE TAKEN I N CAMERA. UNLESS ALL MATERI AL FACTS
ALLEGED I'N SUPPORT OF THE MOTI ON ARE UNCONTESTED, THE COURT SHALL
CONDUCT A VULNERABI LI TY HEARI NG

(© THE CH LD WHO I S ALLEGED TO BE VULNERABLE MAY NOT BE COWPELLED TO
TESTI FY AT H'S OR HER VULNERABI LI TY HEARI NG PRI OR STATEMENTS MADE BY
THE CH LD AS TO ANY ATTEMPT TO PREVENT, | MPEDE OR DETER THE CHI LD FROM
COOPERATI NG I N THE | NVESTI GATI ON OR FACT- FI NDI NG HEARI NG SHALL BE ADM S-
SI BLE AT THE VULNERABI LI TY HEARI NG PROVI DED, HOWEVER, THAT A FI NDI NG
THAT A CH LD 1S VULNERABLE NMNAY NOI BE BASED SOLELY UPON SUCH PRI OR
STATEMENTS.

(D) IN DETERM NI NG WHETHER A CHILD 1S VULNERABLE PURSUANT TO TH'S
SECTION, THE COURT SHALL MAKE FI NDI NGS OF FACT, BASED UPON CLEAR AND
CONVI NCI NG EVI DENCE, THAT THERE | S A CAUSAL RELATIONSH P BETWEEN THE
EXISTENCE OF ANY ONE OR MORE OF THE FOLLOW NG FACTORS AND THE DETERM -
NATI ON THAT THE CHI LD I'S SO VULNERABLE AS TO REQU RE H S OR HER TESTI MO
NY TO BE TAKEN I N CAMERA:

(1) THE ALLEGED ABUSE OR NEGLECT WAS PARTI CULARLY HEI NOUS OR WAS CHAR-
ACTERI ZED BY AGGRAVATI NG Cl RCUMSTANCES;

(I'l) THE CHLD 1S PARTICULARLY SUSCEPTIBLE TO PSYCHOLOG CAL HARM
BECAUSE OF A PHYSICAL OR MENTAL CONDI TI ON WHI CH EXI STED PRI OR TO THE
ALLEGED ABUSE OR NEGLECT;

(1'1'1') THE ALLEGED ABUSE OR NEGLECT WAS AN ONGO NG COURSE OF CONDUCT,
COW TTED OVER AN EXTENDED PERI GD OF TI ME;

(1'V) A DEADLY WEAPON COR DANGEROUS | NSTRUMENT WAS ALLECEDLY USED I N THE
ABUSE OR NEGLECT;

(V) THE ALLEGED ABUSE OR NEGLECT | NVOLVED SERI QUS PHYSI CAL | NJURY TO
THE CH LD,

(VI') THE RESPONDENT OR A PERSON ACTI NG ON BEHALF OF THE RESPONDENT,
MADE A THREAT, EXPRESS OR | MPLI ED, OF PHYSI CAL VI OLENCE TO THE CH LD OR
A TH RD PERSON | F THE CH LD WERE TO REPORT THE | NCI DENT OR TO COOPERATE
IN THE | NVESTI GATI ON OR PROSECUTI ON OF THE ALLEGED ABUSE OR NEGLECT OR
TO COOPERATE | N A FACT- FI NDI NG HEARI NG PURSUANT TO THI' S ARTI CLE;

(M) A WTNESS OTHER THAN THE CHI LD HAS RECEI VED A THREAT OF PHYSI CAL
VI OLENCE BY OR ON BEHALF OF THE RESPONDENT;

(M 11) THE RESPONDENT, AT THE TIME OF THE MOTION, IS LIVING IN THE
SAME HOUSEHOLD W TH THE CHI LD, OR HAS READY ACCESS TO THE CHI LD,

(I'X) A COURT OF COVPETENT JURI SDI CTlI ON HAS PREVI QUSLY | SSUED AN ORDER
THAT THE CH LD WAS ABUSED; OR

EXPERT TESTI MONY SHONS THAT THE CH LD WOULD BE PARTI CULARLY
SUSCEPTI BLE TO PSYCHOLOGE CAL HARM | F REQUI RED TO TESTI FY | N THE PHYSI CAL
PRESENCE OF THE RESPONDENT.

(E) IF THE COURT FINDS THAT THE CH LD IS VULNERABLE AND THAT, UNDER

THE FACTS AND Cl RCUMSTANCES OF THE CASE, THE RESPONDENT' S RIGHT TO DUE
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PROCESS OF LAWWLL NOT BE | MPAIRED, | T MAY ENTER AN ORDER GRANTI NG THE
APPLI CATI ON TO TAKE THE CHI LD S TESTI MONY I N CAMERA | N ACCORDANCE W TH
THE PROVISIONS SET FORTH | N SECTI ON ONE THOUSAND FORTY-SI X-A OF TH' S
PART.

(F) AT ANY TIME DURI NG THE HEARI NG, THE COURT, AT THE REQUEST OF ANY
PARTY OR THE LAW GUARDI AN, OR ON I TS OAN MOTI ON, MAY DECLARE A CHI LD TO
BE VULNERABLE WHERE THE COURT OBSERVES THAT A CHI LD WHO HAS BEEN CALLED
TO TESTI FY | S SUFFERI NG SEVERE MENTAL OR EMOTI ONAL HARM AND | S THEREFORE
PHYSI CALLY OR MENTALLY UNABLE TO TESTIFY OR TO CONTINUE TO TESTIFY |IN
THE PHYSI CAL PRESENCE OF THE RESPONDENT. |F, UNDER THE FACTS AND Cl RCUM
STANCES OF THE CASE, THE RESPONDENT'S RI GHT TO DUE PROCESS OF LAW W LL
NOT BE | MPAI RED, THE COURT MAY TAKE THE CHI LD S TESTIMONY IN CAMERA [N
ACCORDANCE W TH THE PROVI SI ONS SET FORTH I N SECTI ON ONE THOUSAND FORTY-
SI X-A OF TH S PART.

S 3. This act shall take effect imediately and shall apply to
proceedi ngs conducted on or after such date.



