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STATE OF NEW YORK

5196
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 11, 2009

Introduced by M of A BRODSKY -- read once and referred to the Comit -
tee on Consuner Affairs and Protection

AN ACT to anend the business corporation law, in relation to wunauthor-
i zed and mi sl eadi ng el ectroni ¢ nai

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The business corporation law is anended by adding a new
article 17 to read as foll ows:
ARTI CLE 17
UNAUTHORI ZED AND
M SLEADI NG ELECTRONI C MAI L

SECTI ON 1701. DEFI NI TI ONS
1702. M SLEADI NG ELECTRONI C MAI L; PROHI BI TI ON.
1703. UNAUTHORI ZED AND M SLEADI NG ELECTRONI C MAI L; PROHI BI TI ON
1704. VI CLATI ONS AND DANAGES.
1705. BLOCKING OF COMVERCIAL ELECTRONIC MAIL BY | NTERACTI VE
COWPUTER SERVI CE; | MMUNI TY FROM LI ABI LI TY.
S 1701. DEFI NI Tl ONS.

FOR THE PURPCSES OF THI S ARTI CLE, THE FOLLOW NG TERM5 HAVE THE FOLLOW
I NG MEANI NGS:

(A) "ASSI ST THE TRANSM SSI ON' MEANS ACTIONS TAKEN BY A PERSON TO
PROVI DE SUBSTANTI AL ASSI STANCE OR SUPPORT VWH CH ENABLES ANY PERSON TO
FORMULATE, COVPOSE, SEND, ORI G NATE, IN TIATE OR TRANSM T A COWERCI AL
ELECTRONIC MAIL MESSAGE WHEN THE PERSON PROVI DI NG THE ASSI STANCE KNOWS
OR CONSCl QUSLY AVAO DS KNOW NG THAT THE I NI TI ATOR OF THE COWERCI AL ELEC
TRONI C MAI L MESSAGE | S ENGAGED OR I NTENDS TO ENGAGE, |IN ANY PRACTICE
THAT VI OLATES THE PROVI SI ONS OF TH S ARTI CLE

(B) "COMERCIAL ELECTRONIC MAIL MESSAGE'" MEANS AN ELECTRONI C MAI L
MESSACE SENT FOR THE PURPCSE OF ADVERTI SI NG OR PROMOTI NG MATERI AL FOR
THE LEASE, SALE, RENTAL, d FT OFFER OR OTHER DI SPOSI TI ON OF ANY REALTY,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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GOCDS, SERVI CES OR EXTENSION OF CREDIT. |I'T DOES NOT MEAN AN ELECTRONI C
MAIL MESSAGE (1) TO VWHI CH AN | NTERACTI VE COVPUTER SERVI CE PROVI DER HAS
ATTACHED AN ADVERTI SEMENT | N EXCHANGE FOR FREE USE OF AN ELECTRONI C MAI L
ACCOUNT, WHEN THE SENDER HAS AGREED TO SUCH AN ARRANGEMENT; (2)
ADDRESSED TO A RECI PI ENT W TH WHOM THE | NI TI ATOR HAS AN EXI STI NG BUSI -
NESS OR PERSONAL RELATIONSHI P; AND (3) SENT AT THE REQUEST OF OR W TH
THE EXPRESS CONSENT OF THE RECI PI ENT.

(© "ELECTRONI C MAI L ADDRESS' MEANS A DESTI NATI ON, COMMONLY EXPRESSED
AS A STRING OF CHARACTERS, TO WH CH ELECTRONI C MAIL MAY BE SENT OR
DEL| VERED.

(D) "I NITIATE THE TRANSM SSI ON' REFERS TO THE ACTI ON BY THE ORI G NAL
SENDER OF AN ELECTRONI C MAI L MESSAGE, NOT TO THE ACTI ON BY ANY | NTERVEN-
I NG | NTERACTI VE COWUTER SERVICE THAT MAY HANDLE OR RETRANSM T THE
MESSACGE, UNLESS SUCH | NTERVENI NG | NTERACTI VE COMPUTER SERVI CE ASSI STS I N
THE TRANSM SSION OF AN ELECTRONIC MAIL MESSAGE VHEN | T KNOAS OR
CONSCI QUSLY AVA DS KNOW NG THAT THE PERSON | NI TI ATI NG THE TRANSM SSI ON
I S ENGAGED, OR I NTENDS TO ENGAGE, | N ANY ACT OR PRACTICE THAT VI OLATES
THE PROVI SIONS OF TH S ARTI CLE.

(E) "INTERACTIVE COWUTER SERVICE" MEANS ANY | NFORMATI ON SERVI CE,
SYSTEM OR ACCESS SOFTWARE PROVI DER THAT PROVIDES OR ENABLES COWPUTER
ACCESS BY MJULTI PLE USERS TO A COWUTER SERVER, | NCLUDI NG SPECI FI CALLY A
SERVI CE OR SYSTEM THAT PROVI DES ACCESS TO THE | NTERNET AND SUCH SYSTEMS
OPERATED OR SERVI CES OFFERED BY LI BRARI ES OR EDUCATI ONAL | NSTI TUTI ONS.

(F) "INTERNET DOVAIN NAME' REFERS TO A GLOBALLY UNI QUE, HI ERARCHI CAL
REFERENCE TO AN | NTERNET HOST OR SERVI CE, ASSI GNED THROUGH CENTRALI ZED
| NTERNET NAM NG AUTHORI TIES, COWPRI SI NG A SERI ES OF CHARACTER STRI NGS
SEPARATED BY PERI ODS W TH THE RI GHT- MOST STRI NG SPECI FYING THE TOP OF
THE HI ERARCHY.

(G "PERSON OR ENTITY" MEANS A PERSON, CORPORATI ON, PARTNERSHI P,
COVPANY, LIMTED LI ABI LI TY COVPANY, TRUST OR ASSCCI ATI ON, OR ANY AGENT
OR EMPLOYEE THERECF.

S 1702. M SLEADI NG ELECTRONI C MAI L; PROHI BI TI ON.

(A) NO PERSON SHALL I NI TI ATE THE TRANSM SSI ON, CONSPI RE W TH ANOTHER
TO I NI TI ATE THE TRANSM SSI ON OR ASSI ST THE TRANSM SSI ON OF A COMVERCI AL
ELECTRONIC MAIL MESSAGE FROM A COVPUTER LOCATED IN THI' S STATE OR TO AN
ELECTRONI C MAI L ADDRESS THAT THE SENDER KNOWS OR HAS REASON TO KNOW IS
HELD BY A RESI DENT OF TH S STATE THAT:

(1) USES A TH RD PARTY'S | NTERNET DOVAI N NAME W THOUT PERM SSI ON OF
THE TH RD PARTY, OR OTHERW SE M SREPRESENTS OR OBSCURES ANY | NFORVATI ON
I N I DENTI FYI NG THE PO NT OF ORIA N OR THE TRANSM SSI ON PATH OF A COMVER-
Cl AL ELECTRONI C MAI L MESSAGE;, OR

(2) CONTAINS FALSE OR M SLEADI NG | NFORVATI ON I N THE SUBJECT LI NE.

(B) FOR THE PURPCSES COF THI' S SECTI ON, A PERSON KNOWS THAT THE | NTENDED
RECI PI ENT OF A COMWERCI AL ELECTRONI C MAI L MESSAGE | S A RESIDENT OF THI S
STATE | F THAT | NFORVATI ON | S AVAI LABLE, UPON REQUEST, FROM THE REGQ S-
TRANT OF THE | NTERNET DOVAI N NAME CONTAI NED | N THE RECI PI ENT' S ELECTRON-
| C MAI L ADDRESS.

S 1703. UNAUTHORI ZED AND M SLEADI NG ELECTRONI C NMAI L; PRCH BI Tl ON.

(A) NO PERSON SHALL | NI TI ATE THE TRANSM SSI ON OR CONSPI RE W TH ANOTHER
PERSON TO INTIATE THE TRANSM SSION OF A COMMVERCI AL ELECTRONI C NAI L
VESSACGE THAT:

(1) USES A THI RD PARTY'S | NTERNET DOVAI N NAME W THOUT THE PERM SSI ON
OF SUCH THI RD PARTY OR OTHERW SE M SREPRESENTS COR OBSCURES ANY | NFORVA-
TION I N I DENTI FYI NG THE PO NT OF CRIG@ N OR THE TRANSM SSION PATH OF A
COMVERCI AL ELECTRONI C MAI L MESSAGE; OR

(2) CONTAINS FALSE OR M SLEADI NG | NFORVATI ON I N THE SUBJECT LI NE.
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(B) NO PERSON SHALL ASSI ST I N THE TRANSM SSI ON OF A COMVERCI AL ELEC
TRONI C MAI L MESSAGE WHEN THE PERSON PROVI DI NG THE ASSI STANCE KNOWS OR
CONSCI QUSLY AVAO DS KNOW NG THAT THE I NI TI ATOR OF THE COWERCI AL ELEC
TRONI C MAI L MESSAGE |S ENGAGED OR | NTENDS TO ENGAGE I N ANY ACT OR PRAGC
TI CE THAT VI OLATES THE PROVI SIONS OF THI S ARTI CLE.

(© NOTW THSTANDI NG ANY | NCONSI STENT PROVI SION OF THI S CHAPTER, NO
PERSON OR ENTITY SHALL I NI TI ATE THE TRANSM SSI ON OR CONSPI RE TO | NI TI ATE
THE TRANSM SS| ON OF AN UNSOLI CI TED COMMERCI AL ELECTRONIC  MAI L MESSAGE
UNLESS THAT PERSON COR ENTI TY ESTABLI SHES A TOLL- FREE TELEPHONE NUMBER OR
VALI D SENDER OPERATED RETURN E- MAI L ADDRESS THAT THE RECI PI ENT OF THE
UNSOLI CI TED DOCUMENTS MAY CALL OR E-MAIL TO NOTIFY THE SENDER NOTI' TO
E- MAI L ANY FURTHER UNSOLI CIl TED DOCUMENTS.

(D) ALL UNSOLICITED COMVERCI AL ELECTRONI C MAI L MESSAGES SUBJECT TO
TH'S SECTI ON SHALL | NCLUDE A STATEMENT | NFORM NG THE RECI PIENT OF THE
TOLL- FREE TELEPHONE NUMBER THAT THE RECI PI ENT MAY CALL OR A VALI D RETURN
ADDRESS TO WH CH THE RECI PI ENT MAY WRI TE BY POSTAL MAIL OR E-MAI L, AS
THE CASE MAY BE, NOTI FYI NG THE SENDER NOT TO E-MAI L TO THE RECI Pl ENT ANY
FURTHER UNSOLI CI TED COVMERCI AL ELECTRONI C MAI L MESSAGES AT THE E-MAIL
ADDRESS OR ADDRESSES SPECI FI ED BY THE RECI PI ENT. THE STATEMENT SHALL BE
THE FIRST TEXT IN THE BODY OF THE MESSAGE AND SHALL BE OF THE SAME SI ZE
AS THE MAJORITY OF THE TEXT OF THE MESSACE.

(E) UPON NOTIFICATION BY A RECIPIENT OF H'S OR HER REQUEST NOT TO
RECEI VE ANY FURTHER UNSCLI Cl TED COMVERCI AL ELECTRONI C MAI L MESSAGES, NO
PERSON OR ENTI TY CONDUCTI NG BUSI NESS IN THI S STATE SHALL E- MAI L OR CAUSE
TO BE E-NMAILED ANY COMMVERCI AL ELECTRONI C MAI L MESSAGES TO THAT RECI PI -
ENT.

(F) THI'S SECTI ON SHALL APPLY WHEN THE UNSOLI Cl TED COMVERCI AL ELECTRON-
| C MAI L MESSAGES ARE DELI VERED TO A STATE RESIDENT VIA AN ELECTRONI C
MAI L SERVI CE PROVI DER' S SERVI CE OR EQUI PMENT LOCATED IN TH S STATE.

(G AS USED IN THI S SECTI ON, "TRANSM SSI ON' DOES NOT | NCLUDE OR REFER
TO THE TRANSM SSI ON OF ANY DOCUMENTS BY A TELECOVMUNI CATIONS UTILITY OR
| NTERACTI VE COWPUTER SERVI CE, TO THE EXTENT THAT THE TELECOVMUNI CATI ONS
UTI LI TY OR | NTERACTI VE COVWUTER SERVI CE MERELY CARRI ES THAT TRANSM SS| ON
OVER I TS NETWORK.

(H INTHE CASE OF E-MAIL THAT CONSISTS OF UNSCLICITED COMVERCI AL
ELECTRONIC MAIL MESSAGES, THE SUBJECT LINE OF EACH AND EVERY MESSAGE
SHALL | NCLUDE "ADV:" AS THE FI RST FOUR CHARACTERS. |F THESE MESSAGES
CONTAI'N | NFORVATI ON  THAT CONSI STS OF UNSOLI Cl TED COMVERCI AL ELECTRONI C
MAI L MESSAGES THAT MAY ONLY BE VI EVED, PURCHASED, RENTED, LEASED OR HELD
I N POSSESSI ON BY AN | NDI VI DUAL ElI GHTEEN YEARS OF AGE AND OLDER, THE
SUBJECT LINE OF EACH AND EVERY MESSAGE SHALL | NCLUDE " ADV: ADLT" AS THE
FI RST ElI GHT CHARACTERS.

(1) AN EMPLOYER WHO | S THE REG STERED OW\NER OF MORE THAN ONE E-MAIL
ADDRESS MAY DI RECT A PERSON OR ENTI TY CONDUCTI NG BUSI NESS IN TH S STATE
AND E- MAI LI NG OR CAUSI NG TO BE E- MAI LED UNSOLI Cl TED COMVERCI AL ELECTRON-
| C MAIL MESSAGES TO CEASE E-MAI LI NG TO ALL OF SUCH EMPLOYER S EMPLOYEES
VWHO MAY USE EMPLOYER- PROVI DED AND EMPLOYER- CONTROLLED E- MAI L ADDRESSES.

(J) THE APPLICABILITY OF THIS ARTI CLE OR ANY PROVI SION OF THI S ARTI CLE
SHALL BE SUSPENDED ON AND AFTER THE EFFECTI VE DATE OF FEDERAL LAW THAT
PROH BI TS OR OTHERW SE CONCURRENTLY OR MORE STRI NGENTLY REGULATES THE
TRANSM SSI ON  OF UNSCLI Cl TED COMVERCI AL ELECTRONI C MAI L MESSAGES IN THI' S
STATE FOR SO LONG AS SUCH FEDERAL LAWI S | N EFFECT.

S 1704. VI OLATI ONS AND DANAGES.

(A) DAVAGES RECOVERABLE BY A RECI PI ENT OF A COMVERCI AL ELECTRONI C MAI L
MESSACGE SENT IN VI OLATION OF TH' S ARTI CLE ARE FI VE HUNDRED DOLLARS OR
ACTUAL DAMAGES, WH CHEVER IS GREATER, PAYABLE BY THE | NI TI ATOR
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(B) DAMAGES RECOVERABLE BY AN | NTERACTI VE COVPUTER SERVI CE RESULTI NG
FROM A VI CLATION OF THI'S ARTI CLE ARE ONE THOUSAND DOLLARS OR ACTUAL
DAMAGES, WH CHEVER | S GREATER, PAYABLE BY THE | NI TI ATOR
S 1705. BLOCKI NG OF COMVERCI AL ELECTRONI C MAI L BY | NTERACTI VE COVPUTER

SERVI CE; | MMUNI TY FROM LI ABI LI TY.

(A) AN | NTERACTI VE COWUTER SERVICE MAY, UPON |ITS O | N TIATI VE,
BLOCK THE RECElI PT OR TRANSM SSI ON THROUGH | TS SERVI CE OF ANY COMMVERCI AL
ELECTRONI C MAI L THAT | T REASONABLY BELIEVES IS OR WLL BE SENT IN
VI OLATI ON OF THE PROVI SIONS OF THI' S ARTI CLE.

(B) NO | NTERACTI VE COWPUTER SERVI CE MAY BE HELD LI ABLE FOR ANY ACTI ON
VOLUNTARI LY TAKEN, | N GOOD FAITH, TO BLOCK THE RECEI PT OR TRANSM SSI ON
THROUGH | TS SERVICE OF ANY COMMVERCI AL ELECTRONI C MAIL WHI CH | T REASON-
ABLY BELIEVES |I'S BEING OR WLL BE SENT I N VI OLATI ON OF THE PROVI SI ONS OF
TH S ARTI CLE.

S 2. This act shall take effect on the ninetieth day after it shall
have becone a | aw



